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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON. VIRGINIA 22202-2884 

August 10, 1994 

MEMORANDUM FOR DIRECTOR, DEFENSE PROCUREMENT 
ASSISTANT SECRETARY OF THE NAVY (FINANCIAL 

MANAGEMENT) 
ASSISTANT SECRETARY OF THE AIR FORCE 

(FINANCIAL MANAGEMENT AND COMPTROLLER) 
DIRECTOR, ADVANCED RESEARCH PROJECTS 

AGENCY 
DIRECTOR, DEFENSE LOGISTICS AGENCY 
DIRECTOR, DEFENSE NUCLEAR AGENCY 
AUDITOR GENERAL, DEPARTMENT OF THE ARMY 

SUBJECT:  Audit Report on Organizational and Consultant Conflicts of Interest 
(Report No. 94-174) 

We are providing this report for your review and comments. The audit was 
requested by the Executive Associate Director, Office of Management and Budget, 
through the President's Council on Integrity and Efficiency.  The report discusses 
DoD compliance with Federal Acquisition Regulation policies and procedures on 
organizational and consultant conflicts of interest.  Management comments on a draft of 
this report were considered in preparing the final report. 

As a result of management comments, we redirected two recommendations, 
revised three recommendations, and added a recommendation.  DoD Directive 7650.3 
requires that all recommendations be resolved promptly. Therefore, all addressees are 
requested to provide comments on the material internal control weaknesses identified 
and the unresolved recommendations by October 11, 1994.  See the chart at the end of 
each finding for the unresolved recommendations and the specific requirements for 
your comments. 

We appreciate the cooperation and courtesies extended to the audit staff.  If you 
have any questions on this audit, please contact Mr. Garold E. Stephenson, Audit 
Program Director, at (703) 604-9332 (DSN 664-9332) or Mr. Eugene E. Kissner, 
Audit Project Manager, at (703) 604-9213 (DSN 664-9213).  Copies of the final report 
will be distributed to the organizations and individuals listed in Appendix J. The audit 
team members are listed inside the back cover. 

ffiaMcLty, JtuStAfiKAs 
David K. Steensma 

Deputy Assistant Inspector General 
for Auditing 



Office of the Inspector General, DoD 

Report No. 94-174 August 10, 1994 
(Project No. 3CH-5012) 

ORGANIZATIONAL AND CONSULTANT 
CONFLICTS OF INTEREST 

EXECUTIVE SUMMARY 

Introduction. On December 8, 1989, the Office of Federal Procurement Policy issued 
Policy Letter 89-1, "Conflict of Interest Policies Applicable to Consultants," to provide 
guidance on conflict of interest standards for persons providing consultant services to 
the Government and to provide procedures to promote compliance with the standards. 
The guidance in the policy letter was incorporated into the Federal Acquisition 
Regulation subpart9.5, "Organizational and Consultant Conflicts of Interest," by 
Federal Acquisition Circular 90-1, "Interim Rule for Consultants and Conflicts of 
Interest," October 22, 1990. We performed this audit in response to a request from the 
Executive Associate Director, Office of Management and Budget, that the Federal 
Inspectors General examine implementation of Federal Acquisition Regulation 
subpart 9.5 within their departments or agencies. 

Objectives. The primary purpose of this audit was to determine whether 
DoD contracting officers had effectively implemented Federal Acquisition Regulation 
conflict of interest policies and procedures when planning procurements and awarding 
contracts and whether DoD contracting officers effectively identified and prevented 
potential conflicts of interest. We also reviewed the effectiveness of internal controls 
and management's implementation of the DoD Internal Management Control Program. 

Audit Results. DoD contracting officers have not effectively implemented Federal 
Acquisition Regulation conflict of interest policies and procedures. 

o DoD contracting officers did not include one or both of the conflict of 
interest provisions in 33 of 77 contract solicitations in our judgmental sample that 
should have included the provisions. Further, DoD contracting officers did not follow 
up with apparent successful offerers to obtain required certifications for 44 contract 
solicitations that had provisions but lacked certificates. Consequently, information 
concerning potential conflicts of interest was not available for contracting officer 
consideration before contract award (Finding A). 

o DoD contracting officers did not include a clause restricting the future 
activities of the contractors in eight contracts that involved potential conflicts of 
interest. As a result, the contractors may have an unfair competitive advantage when 
bidding for subsequent contracts or subcontracts because of work performed on the 
contracts (Finding B). 

Internal Controls. The lack of adherence by DoD contracting officers to the policies 
and procedures in Federal Acquisition Regulation subpart 9.5 represents material 
internal control weaknesses that could result in conflicts of interest in contract awards. 
The DoD Internal Management Control Program did not identify the weaknesses 
because management did not include organizational conflicts of interest as an assessable 
unit. See Part 1 for a summary of internal controls reviewed and Part II for the details 
of the weaknesses. 



Potential Benefits of Audit. We did not identify any potential monetary benefits 
during the audit; however, we did identify opportunities to improve compliance with 
regulations and prevent organizational conflicts of interest. See Appendix H for a 
summary of potential benefits resulting from the audit. 

Summary of Recommendations. We recommend revisions to the Federal Acquisition 
Regulation to require offerers to submit organizational conflict of interest certificates 
and to disallow marketing consultant costs when contractors fail to report the use of 
marketing consultants. We recommend that guidance be issued requiring contracting 
officers to obtain organizational conflict of interest certificates for applicable contracts 
and to refer to agency heads for resolution instances in which contractors refuse to 
submit the certificates. We recommend that internal controls be established to ensure 
contractor compliance with organizational and consultant conflict of interest 
certification requirements. We also recommend that eight contracts be modified to 
include clauses that restrict the contractors from bidding on certain future contracts and 
subcontracts and that information be provided on implementation of Director, Defense 
Procurement, guidance on including organizational and consultant conflict of interest 
requirements in procurement management reviews. 

Management Comments. The Director, Defense Procurement, did not agree with the 
recommendation to revise the Federal Acquisition Regulation. The Director did issue a 
memorandum that requires the Military Departments and the Defense agencies to 
include Federal Acquisition Regulation organizational and consultant conflict of interest 
requirements in procurement management reviews. The Army and the Navy suggested 
alternatives to terminating contracts if a contractor fails to submit a certification after 
the contracting officer requested the certification. The Army also suggested changes to 
two other recommendations, and the Navy noted a discrepancy between Office of 
Federal Procurement Policy and Federal Acquisition Regulation guidance. The Army 
and the Navy did not comment on one recommendation, the Air Force incorrectly 
stated that two recommendations were not directed to it, and the Defense Nuclear 
Agency did not comment on four recommendations. The Army, the Navy, and the 
Defense Nuclear Agency generally concurred and are either fully or partially 
implementing the other recommendations directed to them. The Advanced Research 
Projects Agency concurred and is implementing all recommendations directed to it. 
See Part II for a full discussion of management's responsiveness and Part IV for the 
complete text of the comments. 

Audit Response. We redirected to the Service Acquisition Executives and the 
Directors of the Advanced Research Projects Agency and the Defense Nuclear Agency 
the recommendation to establish specific management controls to improve compliance 
with organizational and consultant conflict of interest requirements. We also added a 
recommendation for the Service Acquisition Executives and the Director, Defense 
Logistics Agency, to provide information on when and how they will implement 
Director, Defense Procurement, guidance on including conflict of interest requirements 
in procurement management reviews. We revised the recommendation on changes to 
the Federal Acquisition Regulation to include a requirement for contracting officers to 
obtain from contractors who do not file certificates written statements giving reasons 
why the certifications cannot be made. We revised the recommendation on terminating 
contracts to require contracting officers to refer instances in which contractors refuse to 
provide certificates to the head of contracting for resolution. We also revised the 
recommendation on modifying contracts to allow contracting officers to take other 
appropriate action if contract modifications are not obtainable. We request that the 
Director, Defense Procurement; the Army; the Navy; the Air Force; and the Directors 
of the Advanced Research Projects Agency and the Defense Nuclear Agency provide 
final comments on the report by October 11, 1994. 
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Introduction 

Background 

Organizational Conflict of Interest Policy Required. As a result of an 
investigation of DoD procurement fraud ("Operation 111 Wind"), Public 
Law 100-463, "Department of Defense Appropriation Act, 1989," section 8141, 
requires the Administrator, Office of Federal Procurement Policy (OFPP), to 
issue policy guidance on conflict of interest standards for consultants. 
Section 8141 further requires issuance of Government-wide regulations to 
implement consultant conflict of interest policies. Section 8141 is codified in 
title 41, United States Code, section 405b, "Conflicts of Interest Standards for 
Individuals Providing Consulting Services." 

OFPP Policy Issued. On December 8, 1989, the Administrator, OFPP, 
issued Policy Letter 89-1, "Conflict of Interest Policies Applicable to 
Consultants" (Appendix A). The policy letter contains guidance on conflict of 
interest standards for persons providing consulting services to the Government 
and to its contractors and establishes procedures to promote compliance with 
those standards. 

Federal Acquisition Regulation Policy Issued. On October 22, 1990, 
the Federal Acquisition Regulation (FAR) Secretariat, General Services 
Administration, published Federal Acquisition Circular 90-1, "Interim Rule for 
Consultants and Conflicts of Interest," in the Federal Register. Federal 
Acquisition Circular 90-1 amends FAR subpart 9.5, "Organizational and 
Consultant Conflicts of Interest," to implement OFPP Policy Letter 89-1, and 
provides guidance on responsibilities, general rules, and procedures for 
identifying, evaluating, and resolving organizational conflicts of interest. The 
final rule was published on October 25, 1991, in Federal Acquisition 
Circular 90-8 item IV, "Consultants-Conflict of Interest." 

Defining Organizational Conflicts of Interest. FAR 9.501, "Definitions," 
states that an organizational conflict of interest results when, because of other 
activities or relationships with other persons, a person is unable or potentially 
unable to render impartial assistance or advice to the Government, the person's 
objectivity in performing the contract work is or might be otherwise impaired, 
or a person has an unfair competitive advantage. FAR 9.502, "Applicability," 
states that organizational conflicts of interest may occur on any kind of 
acquisition, but are more likely to occur in contracts involving: 

o management support services, 

o consultant or other professional services, 

o contractor performance of or assistance in technical evaluations, or 

o systems engineering or technical direction work performed by a 
contractor who does not have overall contractual responsibility for development 
or production. 
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Contracting Officer's Role in Identifying Organizational Conflicts of 
Interest. FAR 9.505, "General Rules," provides general rules for the 
contracting officer to apply to identify and to avoid organizational conflicts of 
interest. Contracting officers are instructed to analyze planned acquisitions and 
to avoid, neutralize, or mitigate any potential conflicts of interest before 
contract award. 

Provision and Clause To Restrict Bidding on Future Contracts.  If 
the contracting officer decides that a particular acquisition involves a significant 
potential organizational conflict of interest, the contracting officer usually places 
a provision in the contract solicitation that will restrict the winning contractor 
from bidding on certain future contracts. The provision is normally 
incorporated as a clause into the final contract. 

Provision To Disclose Use of Marketing Consultants in Contract 
Solicitations Expected To Be More Than $200,000. In solicitations for 
contracts greater than $200,000, contracting officers must include a provision 
that requires the apparent successful offerers to disclose the use of marketing 
consultants and either to certify that no organizational conflicts of interest exist 
or to disclose any potential conflict of interest that exists. The DoD Contract 
Action Reporting System showed that DoD awarded 14,141 contracts greater 
than $200,000 during FY 1992. Obligations on the 14,141 contracts amounted 
to about $36 billion during FY 1992. 

Provision To Disclose Performance of Related Services in Contract 
Solicitations for Advisory and Assistance Services Expected To Be More 
Than $25,000. A provision must be included in solicitations for advisory and 
assistance services contracts greater than $25,000. The provision requires 
apparent successful offerers to submit a certificate disclosing services 
concerning the subject matter of the solicitation that were provided to the 
Government or other clients during the 12 months preceding the date of the 
certification. The DoD Contract Action Reporting System showed that DoD 
awarded 272 contracts for advisory and assistance services during FY 1992. 
The 272 contracts had obligations of about $1.8 billion. However, DoD also 
reported that obligations on contracts for consulting services amounted to about 
$3 billion during FY 1992. Consulting services include management and 
professional support services; studies, analyses, and evaluations; and 
engineering and technical services. 

Results of Failure to Provide Correct Certification. Failure by the 
offerer to provide a required certification may result in the offerer being 
determined ineligible for award, and false certifications may result in the 
assessment of penalties. The complete text of the applicable FAR subpart and 
provisions is in Appendix B. 

Objectives 

The primary purpose of this audit was to determine whether DoD contracting 
officers had effectively implemented FAR conflict of interest policies and 
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procedures when planning procurements and awarding contracts, and whether 
DoD contracting officers effectively identified and prevented potential conflicts 
of interest. The specific objectives were to determine whether DoD contracting 
officers adhered to the applicable FAR conflict of interest policies and 
procedures when planning procurements and awarding contracts, and whether 
their actions were effective to identify and to prevent potential conflicts of 
interest. We also reviewed the effectiveness of internal controls and 
management's implementation of the DoD Internal Management Control 
Program. 

Scope and Methodology 

Universe and Sample. From the DoD Contract Action Reporting System, we 
identified 123 DoD contracting activities that awarded services contracts greater 
than $200,000 during FY 1992. We judgmentally selected 46 of the 
DoD contracting activities and sent each of the 46 a questionnaire on conflicts 
of interest and the implementation of FAR subpart 9.5. We selected for review 
101 contracts awarded by 9 of the 46 contracting activities that responded to the 
questionnaire. We examined contract actions awarded from January 1, 1991, 
through December 31, 1992. The contracting activities and contracts selected 
for review are shown in Appendix C. The total value of the 101 contracts was 
$1.4 billion. Factors considered in selecting contracting activities and contracts 
included the types of services contracted, whether the contracting activity also 
awarded production contracts, and whether the contracting activity's response to 
the questionnaire contained information that indicated that a restrictive clause 
was included in a contract to prevent a conflict of interest on a future contract. 

Methodology. All 46 contracting activities responded to the questionnaire with 
information on activity implementation of FAR subpart 9.5. We verified 
questionnaire responses at 15 contracting activities by reviewing contract files 
and interviewing responsible contracting officials. We also analyzed contract 
files and interviewed contracting officials responsible for 101 selected contracts 
at 9 of the 15 contracting activities. Additionally, for 16 sample services 
contracts, we examined subsequent contracts awarded by the contracting activity 
to the same contractor or known subcontractors to determine whether award of 
the subsequent contract had any connection to the sample services contract and 
would have created a conflict of interest. We did not use statistical sampling 
procedures to conduct this audit. 

Use of Computer-Processed Data. We relied on computer-processed data 
from the DoD Contract Action Reporting System to determine which 
contracting activities would receive questionnaires and to determine audit 
sample selection. Although we did not perform a formal reliability assessment 
of the computer-processed data, we determined that contract numbers, award 
dates, contractors, and Federal supply codes on the contracts reviewed generally 
agreed with the information in the computer-processed data. We did not find 
errors that would preclude use of the computer-processed data to meet the 
objectives of the audit or that would change the conclusions in this report. 
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Audit Period, Locations, and Standards. We performed this program audit 
from February 1993 through November 1993 in accordance with the auditing 
standards issued by the Comptroller General of the United States, as 
implemented by the Inspector General, DoD. Accordingly, we included tests of 
internal controls considered necessary. Appendix I lists the organizations 
visited or contacted during the audit. 

Internal Controls 

Internal Controls Reviewed. The audit evaluated internal controls over 
organizational and consultant conflicts of interest. Specifically, we evaluated 
procedures at the 15 DoD contracting activities for including in applicable 
solicitations and contracts a clause restricting the contractor from bidding on 
certain future contracts. We also evaluated procedures at the 15 contracting 
activities for obtaining from successful offerers certifications required by the 
FAR concerning use of marketing consultants and potential conflicts of interest. 

Internal Control Weaknesses Identified. The audit identified material internal 
control weaknesses as defined by DoD Directive 5010.38, "Internal 
Management Control Program," April 14, 1987. Internal controls were not 
established or effective to ensure that FAR provisions and clauses, required to 
identify and prevent potential conflicts of interest in current and future contract 
awards, were incorporated in applicable contract solicitations and contracts. 
The weaknesses are discussed in Findings A and B. 

The DoD Internal Management Control Program failed to prevent or detect the 
weaknesses because management did not identify organizational conflicts of 
interest as an assessable unit. The Advanced Research Projects Agency, the 
only activity that identified conflicts of interest as an assessable unit, identified 
personal but not organizational conflicts of interest. 

Potential Benefits. Implementation of recommendations A. 1., A.3., A.4., 
B. l.a., B.l.b., and B.2 will correct the weaknesses. No monetary benefits are 
associated with correcting the weaknesses. See Appendix H for the potential 
benefits resulting from the audit. A copy of the report will be provided to the 
senior officials in charge of internal controls for the Military Departments, the 
Advanced Research Projects Agency, and the Defense Nuclear Agency. 

Prior Audits and Other Reviews 

No prior audits have addressed the implementation of the amended 
FAR subpart 9.5 in DoD. However, the General Accounting Office and the 
Inspector General, DoD, issued several reports that discussed organizational 
conflicts of interest. Also, in October 1993, the General Accounting Office 
began a Government-wide audit on organizational conflicts of interest that 
includes the implementation of the amended FAR subpart 9.5 by several Navy 
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contracting activities. In April 1993, the President's Council on Integrity and 
Efficiency Project Subcommittee issued a survey report, "Survey of the 
Implementation of FAR Provisions Pertaining to Conflicts of Interest," that 
discusses the implementation of the amended FAR subpart 9.5 by 19 Federal 
agencies other than DoD. The report states that actual improvement in the 
effectiveness of Federal agencies in detecting organizational conflicts of interest 
was questionable, given the general lack of compliance with the certificate filing 
requirements of FAR subpart 9.5. The report concludes that Federal agencies 
had not effectively implemented the amended FAR subpart 9.5 and that the 
Office of Management and Budget and FAR guidance needed improvement. 
The report recommended that OFPP and the General Services Administration 
work jointly to revise the guidance. Appendix D summarizes nine prior reports 
and other reviews concerning DoD organizations. 

Other Matters of Interest 

We were requested by the Office of Management and Budget to obtain the 
answers to seven questions regarding the implementation of FAR subpart 9.5 by 
DoD. We included the questions in the questionnaire sent to 
46 DoD contracting activities. See Appendix E for the questions and a 
summary of the responses. 
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Finding A.  Organizational Conflicts of 
Interest Certificates 

DoD contracting officers did not obtain all organizational and consultant 
conflicts of interest certificates required by the FAR for 77 of the 
101 contracts reviewed. The other 24 contracts did not require 
certificates. The certificates were not obtained for 33 of the 77 contracts 
because contracting officers did not include in the contract solicitations 
1 or both FAR provisions that require apparent successful offerers to 
submit the certificates. Certificates were not obtained from the 
contractors for the remaining 44 contracts even though the contract 
solicitations contained the required FAR provisions. As a result of 
omitting the FAR provisions and of not notifying apparent successful 
offerers, DoD contracting officers obtained only four certificates. 
Information concerning actual or potential conflicts of interest that may 
have been contained in certificates was not available for use by 
contracting officers before awarding the contracts, and may have 
resulted in contract awards when a conflict of interest or an unfair 
competitive advantage existed. 

Background 

Certification Requirements. FAR 9.507, "Solicitation Provisions and 
Contract Clause," requires contracting officers to include up to two provisions 
that require contractors to submit certifications on marketing consultants used 
and on advisory and assistance services contracts. A contract solicitation may 
require either provision, both provisions, or no provision. 

Marketing Consultant Certifications. DoD contracting officers should 
include the provision FAR 52.209-7, "Organizational Conflicts of Interest 
Certificate - Marketing Consultants," in solicitations for contracts expected to 
exceed $200,000. The provision states that a contractor who uses marketing 
consultants and is the apparent successful offerer for a contract shall submit a 
certificate giving information about each marketing consultant and the services 
provided by the marketing consultant. FAR 9.501 defines a marketing 
consultant as any independent contractor who furnishes advice, information, 
direction, or assistance to an offerer or any other contractor in support of the 
preparation or submission of an offer for a Government contract by that offerer. 
The apparent successful offerer must also provide a certificate signed by each 
marketing consultant stating that the marketing consultant was informed of 
FAR subpart 9.5 and that the marketing consultant either has not provided an 
unfair competitive advantage to the offerer or has disclosed any competitive 
advantage that may exist to the offerer. 

Advisory and Assistance Services Certifications. Contracting officers should 
include the provision FAR 52.209-8,  "Organizational Conflicts of Interest 

8 



Finding A. Organizational Conflicts of Interest Certificates 

Certificate - Advisory and Assistance Services," in solicitations for advisory and 
assistance services contracts expected to exceed $25,000. The provision states 
that a contractor who is the apparent successful offerer for a contract 
exceeding $25,000 shall submit a certificate that contains information on any 
services provided to the Government concerning the subject matter of the 
contract solicitation during the past 12 months (may be extended to 36 months 
by the head of the contracting organization). The certificate should also contain 
a statement either that no actual or potential conflict of interest or unfair 
competitive advantage exists or that any actual or potential conflict of interest or 
unfair competitive advantage that does or may exist was communicated in 
writing to the contracting officer. 

Use of FAR Provisions 

Contracting Activities' Responses to Questionnaire on Organizational 
Conflicts of Interest. We requested 46 DoD contracting activities to respond 
to a questionnaire that included questions concerning the use of the 
FAR organizational conflicts of interest provisions in contract solicitations 
issued from October 1990 through December 1992. The responses from the 
46 contracting activities showed that: 

o  13 contracting activities included FAR provision 52.209-7 but not 
FAR provision 52.209-8 in their contract solicitation, 

o 8 activities did not include either FAR provision, and 

o 20 activities included both FAR provisions. 

Five contracting activities did not answer the questions concerning inclusion of 
the FAR provisions in contract solicitations. 

Of the 21 contracting activities that had not used 1 or both FAR provisions, 
9 activities stated they did not contract for advisory and assistance services or 
items or services covered by FAR subpart 9.5. Two contracting activities stated 
that the FAR provisions were omitted in error and that corrective action would 
be taken. The other 10 contracting activities did not state why the 
FAR provisions were excluded from their contract solicitations. 

Sample Contracts With and Without FAR Provisions.  At 9 of the 
46 contracting activities, we reviewed 101 contracts to determine whether the 
FAR provisions were included and whether certificates were received. We 
determined the following about the 101 contracts. 

o For 77 of the  101 contract solicitations,   1 or both FAR provisions 
should have been included. 

o For 44 contracts, 1 or both provisions were properly included in the 
solicitations. 
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o For 33 contract solicitations, valued at $497 million, 1 or 
both provisions were omitted (26 solicitations did not include 
FAR provision 52.209-7, 2 did not include FAR provision 52.209-8, and 5 did 
not include both FAR provisions). 

The following figure shows that marketing consultant and advisory and 
assistance services certificates were not obtained when the applicable 
FAR provisions were not included in the solicitations for 33 contracts, and that 
1 or both of the certificates were not obtained even when the FAR provisions 
were included in the solicitations for 44 contracts. In no applicable case were 
all required certificates obtained, even when required solicitation provisions 
were included. Appendix C lists the 101 contracts reviewed at the 9 activities. 

24 Contracts Did Not 
Require Provisions 
and Certificates 

44 Contracts Had 
Provisions But 
Lacked Certificates 

33 Contracts Lacked 
Both Provisions and 
Certificates 
/ 

Compliance With Certification Requirements for 101 Contracts Reviewed 

Contracting Officer Awareness of FAR Provisions. We interviewed the 
contracting officials for 31 of the 33 contracts when 1 or both FAR provisions 
were not included in the solicitations. 

o Contracting   officers   who  awarded   14 of  the   33 contracts   were 
unaware of the FAR requirement to include the provisions. 

o Contracting officers who awarded  17 of the contracts stated the 
FAR provisions were overlooked when the contract solicitations were prepared. 

o Contracting officers for the other two contracts were not available to 
discuss the contract solicitation. 

10 
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Contractor Certifications Received 

Number of Conflicts of Interest Certificates Received. DoD does not have a 
data base that identifies the contract solicitations that include the provisions and 
the contractor certifications that are received. In the questionnaire to the 
46 contracting activities, we requested information on the certificates received 
for contracts awarded as a result of solicitations issued from October 1990 
through December 1992 that included either or both FAR provisions. Only 9 of 
the 46 contracting activities reported the number of certificates received. The 
9 contracting activities received a total of 31 certificates, 12 required by 
FAR provision 52.209-7 and 19 required by FAR provision 52.209-8. 
However, because we sent the questionnaire only to the 46 DoD contracting 
activities in our audit sample, the actual number of certificates received may be 
higher. Also, one of the 46 DoD contracting activities that did receive a 
questionnaire stated that certificates were received, but did not provide the 
number of certificates received. 

Contractor    Certifications    Received    on    Sample    Contracts.  Of    the 
77 contracts reviewed that required 1 or both FAR organizational conflicts of 
interest provisions, the solicitations for 49 contracts (including 5 solicitations 
that needed both provisions but only included 1 provision) contained 1 or 
both provisions. However, only four certificates were received on four of the 
contracts, and none of the four certificates fully satisfied the FAR certification 
requirements for the contracts. This noncompliance occurred because the 
contracting officer included one, rather than both, FAR provisions in the 
contract solicitations, or the contracting officer included both provisions but 
only obtained the certificate applicable to one provision. 

Reasons for Few Contractor Certificates Received. Contracting officers at 
16 of the 46 contracting activities stated that the certificates required by 
FAR provision 52.209-7 were not submitted because the contractors did not 
employ marketing consultants. Contracting officers at five contracting activities 
stated that contractors probably ignored FAR provision 52.209-8 when it was 
included in the contract solicitations. However, when FAR provision 52.209-8 
is included in contract solicitations, all contractors, when notified that they are 
apparent successful offerers, are required to submit the certificate. 

We believe that contractors did not submit certificates because most contracting 
officers did not request the certificates or did not require the certificates before 
contract award.  Also, contractors had no incentive to submit the certificates. 

Improving Internal Management Controls 

At the 15 contracting activities visited, internal management controls had not 
been established to ensure that FAR provisions 52.209-7 and 52.209-8 were 
included in applicable contract solicitations and that organizational conflicts of 
interest certificates were obtained from contractors.    We believe that this 
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internal control weakness is widespread at DoD contracting activities and that 
greater senior management attention and direction is required. Accordingly, the 
Director, Defense Procurement, should request the Service Acquisition 
Executives and the Directors of Defense agencies to give particular attention to 
organizational conflicts of interest certification requirements. Additionally, the 
Service Acquisition Executives and the Directors of the Defense agencies should 
require their contracting activities to establish management controls to ensure 
that the FAR requirements are met. 

Adequacy of Current Guidance 

Post-Selection Versus Initial Proposal Submission of 
Certificates. DoD contracting officials expressed concern that obtaining the 
organizational conflicts of interest certificates required by the FAR after all 
other award factors have been evaluated could lead to a change in the award 
decision and could significantly delay contract award. Submission of the 
certificates required by FAR provisions 52.209-7 and 52.209-8 by all offerers 
with their initial proposals would avoid this potential problem. Early 
submission would also eliminate the requirement for contracting officers to 
notify apparent successful offerers to submit the certificates and would avoid the 
confusion on whether the successful offerer, in the absence of any other 
notification, should submit certificates when tendered the contract. 
Additionally, any actual or potential conflict of interest or unfair competitive 
advantage identified in the certificates could be eliminated or resolved during 
proposal evaluation without delaying contract award. 

Enforcement of Filing Requirements for Certificates. The FAR provides 
that persons who are required to certify but who willfully fail to do so may be 
determined to be nonresponsive and, therefore, may not be awarded a contract. 
The FAR also provides that those who willfully misrepresent any fact in any 
certificate may be subject to penalties associated with false certifications or such 
other provisions provided for by law or regulation. The DoD contracting 
activities contacted did not report taking any action against a contractor for 
failing to submit a required certification or for filing a false certification. 

The Defense Contract Audit Agency (DCAA) performs audits of contractor 
proposals, overhead rates, and consultant service costs. The audits examine the 
reasonableness, allocability, and allowability of the consultant costs charged to 
Government contracts. Past audits by DCAA have determined that major 
Defense contractors use sales and marketing consultants to complement in-house 
marketing activities. DCAA audits can be a control mechanism to verify that 
contractors file marketing consultant certifications. As of March 1994, 
DCAA audit guidance relative to audits of professional and consultant service 
costs does not include steps for assessing compliance with FAR organizational 
conflict of interest certification requirements. We believe that, when requested, 
DCAA could review contractor compliance as part of its audits of consultant 
service costs and could provide information needed by the contracting officer on 
contractor compliance.  We also believe that FAR 31.205-33, "Professional and 
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Consultant Service Costs," should be revised to require that marketing 
consultant costs allocated to Government contracts be disallowed if the 
contractors and the marketing consultants fail to submit the certifications 
required by the FAR. 

Discrepancy Between OFPP and FAR Guidance. A discrepancy exists 
between the guidance concerning submission of certificates contained in 
OFPP Policy Letter 89-1 and the FAR. The OFPP guidance requires 
contractors to either file certificates or to provide a written statement to the 
contracting officer giving the reasons why no such certification can be made. 
However, FAR subpart 9.5 and FAR provisions 52.209-7 and 52.209-8 do not 
require contractors to provide reasons for not submitting the certifications to the 
contracting officer. The FAR should be revised to conform with the guidance 
contained in OFPP Policy Letter 89-1. 

Director, Defense Procurement, Position on FAR Changes. We discussed 
with the Director, Defense Procurement, the need for changes to the FAR. The 
Director disagreed with changing the FAR to require all offerers to submit with 
their proposals the certificates required by FAR provisions 52.209-7 
and 52.209-8, and to disallow marketing consultant costs if the contractor and 
the marketing consultant failed to submit the certificates required by 
FAR provision 52.209-7. The Director stated that requiring all offerers to 
submit the conflict of interest certificates imposed an unreasonable burden on 
offerers who may not otherwise be eligible for contract award. The Director 
also disagreed with asking offerers to examine every possible conflict of interest 
situation before contract award when subcontractors have yet to be selected. 
With regard to disallowing marketing consultant costs, the Director said that 
cost principles are designed for preaward pricing of contracts and the postaward 
determination of cost allowability. To use a cost principle as a punitive measure 
against contractors who fail to submit conflicts of interest certificates is not 
appropriate. 

Inspector General, DoD, Comments on Director, Defense Procurement, 
Position. We do not agree with the Director's position. We believe that 
requiring offerers to submit applicable certifications with their proposals is not 
an unreasonable requirement in light of the burden that would be placed on the 
apparent successful offerer, the contracting activity, and the requiring activity 
should a certificate submitted under the current FAR guidance cause a change in 
the award decision or otherwise significantly increase the lead time required to 
award the contract. 

Additionally, we do not believe that the certification process is burdensome. 
The information required to complete the certificates required by 
FAR provisions 52.209-7 and 52.209-8 should be readily available to all 
offerers. FAR provision 52.209-7 requires offerers responding to solicitations 
expected to exceed $200,000 who employ marketing consultants in connection 
with a contract to submit a certificate giving information about the marketing 
consultant and the services provided by the marketing consultant. The offerer 
must also submit a certificate signed by the marketing consultant stating the 
marketing consultant's awareness of FAR subpart 9.5 and whether the 
marketing consultant has provided an  unfair competitive advantage to the 

13 



Finding A. Organizational Conflicts of Interest Certificates 

offerer. FAR provision 52.209-8 requires offerers responding to solicitations 
for advisory and assistance services contracts expected to exceed $25,000 to 
submit a certificate that contains information on services provided to the 
Government during the previous 12 months that concerned the subject matter of 
the contract solicitation and whether an actual or potential conflict of interest or 
unfair competitive advantage exists. 

We do not understand the Director's objection to asking offerers to examine 
possible conflict of interest situations before contract award. The existing 
FAR guidance already requires the apparent successful offerer to submit 
certificates before contract award; our position merely extends the existing 
requirement to all offerers. 

Regarding marketing consultant costs, we agree with the Director, Defense 
Procurement, that one of the uses of cost principles is the postaward 
determination of cost allowability. The purpose of our recommended 
FAR change is to include in the cost principles as an unallowable cost the 
services of marketing consultants in preparation or submission of an offer for a 
Government contract when the contractor did not submit the organizational 
conflicts of interest certificates required by FAR provision 52.209-7. 
Nonsubmission of the certificates indicates that the contractor did not use the 
services of marketing consultants. Clearly, if the contractor does not submit the 
certificates, any related marketing consultant costs claimed by the contractor 
should not be allowed. 

DCAA Position on Reviewing Compliance with the Filing Requirements of 
FAR Provision 52.209-7. We discussed with the Assistant Director for Policy 
and Plans, DCAA, the need for a change to FAR 31.205-33 to make marketing 
consultant costs unallowable when the certificates required by FAR provision 
52.209-7 are not submitted, and the additional control DCAA could provide by 
verifying contractor compliance with the certification requirements. The 
Assistant Director stated that until FAR 31.205-33 is revised, verifying 
compliance with the certification requirements of FAR provision 52.209-7 is 
outside the DCAA mission because, as written, the FAR has no bearing on 
contract costs. The Assistant Director suggested that contracting officers not 
request DCAA to verify compliance with the certification requirements of 
FAR provision 52.209-7 until FAR 31.205-33 is revised to make marketing 
consultant costs unallowable when the required certificates are not submitted. 

Inspector General, DoD, Comments on DCAA Position. We agree with the 
position of the Assistant Director for Policy and Plans, DCAA, and have 
written the corresponding recommendation accordingly. DCAA should be 
requested to verify compliance by contractors with the certification requirements 
of FAR provision 52.209-7 after FAR 31.205-33 is revised to make marketing 
consultant costs unallowable when the required certificates are not submitted. 
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Conclusion 

The guidance in OFPP Policy Letter 89-1 and the amended FAR subpart 9.5 
have not been effectively implemented to prevent award of contracts when an 
organizational conflict of interest may exist. Contracting officers not including 
FAR provisions 52.209-7 or 52.209-8 or both in applicable contract solicitations 
allowed the apparent successful offerers to avoid the certification requirement. 
Although the audit did not find any conflicts of interest, the failure to include 
the FAR provisions, obtain the conflicts of interest certifications, or both, may 
have resulted in contract awards in which a conflict of interest or an unfair 
competitive advantage existed. 

Recommendations, Management Comments, and Audit 
Response 

Revised, Renumbered, Redirected, and Added Recommendations.    As a 
result of management comments, we revised draft Recommendation A.l.a. to 
include a proposed FAR change that requires contracting officers to obtain from 
contractors who do not file certificates a written statement giving reasons why 
the certifications cannot be made. We also revised Recommendation A.2.b. to 
require contracting officers to refer to the head of contracting for resolution 
instances in which a contractor refuses to provide required certificates. 
Additionally, we renumbered draft Recommendations A.l.b.(2) and A.l.b.(3) 
as Recommendations A.2.c and A.2.d. and redirected the recommendations to 
the Service Acquisition Executives; the Director, Advanced Research Projects 
Agency; and the Director, Defense Nuclear Agency. We also added 
Recommendation A. 3. for the Service Acquisition Executives and the Director, 
Defense Logistics Agency, to provide information on how and when they will 
implement Director, Defense Procurement, guidance on including the 
requirements of FAR subpart 9.5 in their procurement management reviews. 

1. We recommend that the Director, Defense Procurement: 

a. Propose a change to: 

(1) Federal Acquisition Regulation subpart 9.5, 
"Organizational and Consultant Conflicts of Interest," and to Federal 
Acquisition Regulation provisions 52.209-7, "Organizational Conflicts of 
Interest Certificate-Marketing Consultants," and 52.209-8, "Organizational 
Conflicts of Interest Certificate-Advisory and Assistance Services," to 
require all offerers responding to applicable contract solicitations to submit 
to contracting officers with their proposals either the appropriate 
organizational conflicts of interest certificates or a written statement giving 
reasons why the certifications cannot be made. We have included language 
in Appendix F to change the Federal Acquisition Regulation. 

(2) Federal Acquisition Regulation part 31, "Contracts With 
Commercial Organizations," to require that marketing consultant costs not 
be allowed if the contractor failed to submit the certificates required by 
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Federal Acquisition Regulation provision 52.209-7, "Organizational 
Conflicts of Interest Certificate - Marketing Consultants." We have 
included language in Appendix F to change the Federal 
Acquisition Regulation. 

b. Issue a policy memorandum to the Service Acquisition Executives 
and Directors of the Defense agencies that requires contracting activities 
to establish management controls to verify that Federal Acquisition 
Regulation provisions 52.209-7, "Organizational Conflicts of Interest 
Certificate - Marketing Consultants," and Federal Acquisition 
Regulation 52.209-8, "Organizational Conflicts of Interest Certificate - 
Advisory and Assistance Services," are included in applicable contract 
solicitations. 

Management Comments. The Director, Defense Procurement, nonconcured, 
stating that the recommendations were the same as those contained in an earlier 
working draft report that she commented on in March 1994. The Director 
further stated she did not agree with the need for FAR revisions for the reasons 
stated in her March 1994 comments to the working draft report. The Director 
issued a policy memorandum on July 1, 1994, that alerts the Military 
Departments and Defense agencies to the problems identified in the audit report 
and requires that implementation of FAR subpart 9.5, "Organizational and 
Consultant Conflicts of Interest," be included in future procurement 
management reviews. 

Audit Response. The comments provided by the Director, Defense 
Procurement, are partially responsive to the recommendations. In her 
March 1994 response to the working draft report, the Director, Defense 
Procurement, did not concur with the proposed FAR changes, stating that 
obtaining conflict of interest certificates from all offerers created an unnecessary 
burden on the offerers and that the use of a cost principle as a punitive measure 
is not appropriate. We summarized the Director's comments in the draft audit 
report and stated our reasons why we continued to believe that the 
FAR revisions were necessary to improve DoD compliance and DoD contractor 
compliance with organizational and consultant conflicts of interest requirements. 
In responding to the draft audit report, the Director, Defense Procurement, did 
not comment on our rebuttal to her March 1994 comments and did not provide 
any new information that would cause us to change our conclusion that the 
recommended FAR revisions are needed. We request that the Director, Defense 
Procurement, reconsider her position and provide comments on the revised 
Recommendation l.a. in response to the final report. 

We consider the policy memorandum the Director issued to be responsive to 
Recommendation A.l.b. and to be appropriate action at the Office of the 
Secretary of Defense level. Accordingly, we directed Recommendations A.2.c. 
and A.2.d. to the Service Acquisition Executives, the Director, Advanced 
Research Projects Agency, and the Director, Defense Nuclear Agency to 
establish specific internal management controls to improve DoD compliance and 
DoD contractor compliance with the organizational and consultant conflicts of 
interest requirements of the FAR. 
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2. We recommend that the Service Acquisition Executives and the 
Directors of the Advanced Research Projects Agency and the Defense 
Nuclear Agency direct contracting officers to: 

a. Notify contractors to submit applicable certificates for contracts 
identified in Appendix C that are still open. 

Army Comments. The Army generally agreed with the intent of the 
recommendation and suggested that the recommendation be revised to request 
certificates only for the contracts that included the clause in 
FAR provisions 52.209-7, 52.209-8, or both, in the solicitation. The Army 
stated that it had no basis to request a certificate if the solicitation did not 
contain the FAR provision. 

Audit Response. The Army comments are partially responsive to the 
recommendation. However, we do not agree with the Army that the 
recommendation should be revised. The Government does not forfeit its right 
to require the contractor to submit certificates by failing to include the required 
provisions in the contract solicitation. These FAR provisions implement Statute 
and OFPP Policy Letter 89-1. They were in effect at the time of the execution 
of the contracts, and should be deemed to be incorporated into those contracts. 
Accordingly, the contracting officer can ask the contractor to submit the 
required certificates at any time that the contract is in effect. We request that 
the Army reconsider its position on the recommendation and provide comments 
in response to the final report. 

Navy Comments. The Navy concurred and stated that on June 10, 1994, the 
Deputy Assistant Secretary of the Navy for Acquisition Policy, Integrity, and 
Accountability issued a memorandum reemphasizing to contracting officers the 
importance of complying with conflicts of interest policies. The memorandum 
requires contracting officers for contracts requiring certificates for which no 
certificates were received to request the certificates from the contractors. The 
Navy also pointed out that a discrepancy exists between OFPP Policy 
Letter 89-1 and FAR guidance concerning submission of certificates. The 
OFPP guidance requires contractors to file certificates or to provide a written 
statement to the contracting officer giving reasons why no such certification can 
be made. However, the FAR guidance does not require contractors to provide 
reasons for not submitting the certifications. 

Audit Response. The Navy comments are fully responsive to the 
recommendation. As a result of the Navy comments, we revised 
Recommendation A. 1.a. for the Director, Defense Procurement, to include a 
proposed change to the FAR that corrects the discrepancy between OFPP Policy 
Letter 89-1 and FAR guidance concerning submission of certificates. 

Air Force Comments. The Air Force stated that, although the corrective 
actions were not directed to the Air Force, the Air Force has recognized the 
potential for problems in the subject area. To prevent problems, the Air Force 
issued a policy letter in July 1993 that stresses the importance of compliance by 
procurement personnel and contracting officers with requirements concerning 
conflict of interest policy and certifications. 
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Audit Response. The Air Force comments are not responsive to the 
recommendation. The Air Force incorrectly stated that corrective actions were 
not directed to the Air Force. Recommendations A.2.a. and A.2.b. are directed 
to the Air Force Acquisition Executive. The Air Force policy letter issued on 
July 26, 1993, should improve compliance by contracting officers with the 
FAR requirements concerning organizational and consultant conflicts of interest. 
Because our visits to the two Air Force activities occurred in July and 
August 1993, the results of our audit may not show the full impact of the policy 
letter. We request that the Air Force provide comments on the recommendation 
in response to the final report. 

Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency concurred and stated that contractors will be notified by 
July 31, 1994, to submit applicable certificates for Advanced Research Projects 
Agency contracts identified in Appendix C that are still open. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency 
concurred, stating that contracting officers would be directed to notify 
contractors who failed to provide the certificates for Defense Nuclear Agency 
contracts listed in Appendix C by September 30, 1994. The Defense Nuclear 
Agency also stated that it will conduct a vulnerability assessment and further 
improve its contracting procedures as necessary. 

b. Refer to the head of contracting for resolution all instances in 
which the contractor refuses to submit the certificate required by Federal 
Acquisition Regulation provision 52.209-8, "Organizational Conflicts of 
Interest Certificate - Advisory and Assistance Services." The referral 
should be in writing and should, at a minimum, include the circumstances 
of the contractor's refusal and detailed information on any known actual or 
potential conflict of interest or unfair competitive advantage that may exist. 

Army Comments. The Army nonconcured and suggested that the 
recommendation be revised to require contracting officers to "initiate 
appropriate action," rather than "initiate contract termination," if contractors fail 
to provide certificates after being notified to submit certificates. The Army 
stated that termination of the contract may not be in the Government's best 
interest, and that FAR9.506, "Procedures," identified alternate procedures to 
identify potential conflicts of interest when certificates may not have been 
submitted. 

Audit Response. The Army comments are partially responsive. However, 
we do not agree with the Army that the contracting officer should "initiate 
appropriate action" when contractors refuse to provide the required certification. 
As a result of the Army and the Navy comments, we revised the 
recommendation to require contracting officers to refer contractor refusals to the 
head of contracting for resolution. We request that the Army comment on the 
revised recommendation in response to the final report. 

Navy Comments. The Navy did not concur that contract termination should be 
initiated when a contractor refuses to provide the certification required by 
FAR provision 52.209-8 and suggested that the matter be referred to the head of 
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the contracting activity for resolution. The Navy stated that if the certificates 
are not obtained within a reasonable time for the Navy contracts identified in the 
report, the issue will be referred to the head of the contracting activity for 
resolution. 

Audit Response. The Navy comments are responsive. However, the Navy did 
not provide a completion date for its planned action. We request that the Navy 
provide a completion date for its planned action in response to the final report. 

Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency concurred, stating that it would initiate contract termination on 
the applicable contract if the required certificate is not received by July 31, 
1994. 

Air Force and Defense Nuclear Agency Comments. The Air Force and the 
Defense Nuclear Agency did not comment on the recommendation. 

c. Withhold the award of contracts to contractors who have not 
submitted organizational conflicts of interest certificates. 

d. When the Federal Acquisition Regulation change in 
recommendation A.l.a.(2) is implemented, request the Defense Contract 
Audit Agency to review compliance by contractors during Defense Contract 
Audit Agency audits of contractor consultant costs. 

Audit Response. We request that the Air Force and the Defense Nuclear 
Agency provide comments on recommendation A.2.b. in response to the final 
report, and we request Army, Navy, Air Force, Advanced Research Projects 
Agency, and Defense Nuclear Agency to provide comments on 
Recommendations A.2.c. and A.2.d. 

3. We recommend that, for audit follow-up purposes, the Service 
Acquisition Executives and the Director, Defense Logistics Agency, in a 
response to the final report, provide information on how and when they 
will implement the guidance contained in Director, Defense Procurement, 
memorandum, "Conflicts of Interest Requirements," July 1, 1994, on 
including the requirements of Federal Acquisition Regulation subpart 9.5, 
"Organizational and Consultant Conflicts of Interest," in procurement 
management reviews. 

Audit Response. We request the Army, the Navy, the Air Force, and the 
Defense Logistics Agency to provide comments on Recommendation A. 3. in 
response to the final report. 
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Response Requirements Per Recommendation 

Response to the final report is required from the addressee shown for the items 
indicated with an "X" in the chart below. 

Response Should Cover 

Number       Addressee 

A.l.a. DDP 
A.2.a. Army 

Air Force 
A.2.b. Army 

Navy 
Air Force 
DNA 

A.2.C and   Army 
A.2.d. Navy 

Air Force 
ARPA 
DNA 

A.3. Army 
Navy 
Air Force 
DLA 

DDP Director, Defense Procurement 
ARPA Advanced Research Projects Agency 
DLA Defense Logistics Agency 
DNA Defense Nuclear Agency 

Concur/ Proposed Completion 
Nonconcur Action Date 

X X X 
X X X 
X X X 
X X X 

X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 
X X X 

Management Comments and Audit Response on Appendix C 

Air Force Comments. The Air Force stated that contract F33657-91-D-2236, 
listed in Appendix C as requiring FAR provision 52.209-7, does not require the 
provision because the contract is in direct support of the National Air 
Intelligence Center. 

Audit Response. We agree with the Air Force that the contract meets the 
exception to the certification requirement of FAR provision 52.209-7 for 
contracts involving intelligence activities. At the time we examined the contract 
files, the application of the exception was not shown in contract documents and 
the contracting officer was not able to explain why the provision was not 
included in the contract solicitation. As a result of the Air Force comments, we 
changed Appendix C to show that FAR provision 52.209-7 was not required for 
contract F33657-91-D-2236. Additional comments on Appendix C are not 
required from the Air Force. 
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Advanced Research Projects Agency Comments. The Advanced Research 
Projects Agency disagreed that FAR provision 52.209-7 was required in 6 of 
the 10 Advanced Research Projects Agency contracts listed in Appendix C 
because request for proposal type contract solicitations were not used. The 
Advanced Research Projects Agency stated that five contracts 
(MDA972-91-C-0030, MDA972-91-C-0053, MDA972-92-C-0008, 
MDA972-92-C-0020, and MDA972-92-C-0048) resulted from broad agency 
announcements. The Advanced Research Projects Agency further stated that the 
FAR 15.407, "Solicitation Provisions," includes only requests for proposals and 
requests for quotations, not broad agency announcements, in the definition of 
contract solicitations. The sixth contract (MDA972-91-C-0013) was an urgent 
action for which no contract solicitation was issued. 

Audit Response. We agree with the Advanced Research Projects Agency that 
we were technically incorrect to state that FAR provision 52.209-7 was required 
in the solicitation when broad agency announcements were used to solicit 
proposals or when a contract resulted from an unsolicited proposal. However, 
for the purpose of preparing Appendix C, we grouped actions that should have 
been taken before contract award to obtain the certifications required by 
FAR provision 52.209-7 under the heading "required in solicitation." 
FAR 9.502(b) states that organizational conflicts of interest requirements are not 
limited to any particular type of acquisition and FAR 9.507-1(b) requires that 
FAR provision 52.209-7 be included in all solicitations, other than sealed bids, 
if the contract amount is expected to exceed $200,000. Clearly, the FAR 
intends that the certificates required by FAR provision 52.209-7 be obtained. 
Because broad agency announcements do not include standard solicitation 
provisions, we believe that the Advanced Research Projects Agency should have 
included FAR provision 52.209-7 either in a separate letter or in the 
representations and certifications package sent to prospective contractors 
following the publication of the broad agency announcements and before the 
contracts were awarded. On contract MDA972-91-C-0013, which resulted from 
an unsolicited proposal, the Advanced Research Projects Agency should have 
informed the contractor of FAR provision 52.209-7 during discussions held 
before the unsolicited proposal was submitted as encouraged by FAR 15.504, 
"Advance Guidance." The Advanced Research Projects Agency also could have 
provided the applicable provision to the contractor by letter or in a 
representations and certifications package. The Advanced Research Projects 
Agency concurred with Recommendation l.a. to obtain the required 
certifications for contracts identified in Appendix C that are still open. 
Additional comments on Appendix C are not required from the Advanced 
Research Projects Agency. 
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DoD contracting officers did not include in 8 contracts, valued at 
$131 million, of 38 applicable contracts, valued at $393 million, the 
clause required by FAR 9.507-2, "Contract Clause," that restricts the 
contractor's eligibility for future prime contract or subcontract awards 
because of potential organizational conflicts of interest. The restrictive 
clause was not included because contractors requested that the clause not 
be included in two contracts, and contracting officers either were advised 
not to include the clause or were unaware the other six contracts 
contained a potential conflict of interest. As a result of omitting the 
required clause, the contractors are not restricted from bidding on 
subsequent contracts and subcontracts that may result in actual conflicts 
of interest, and their judgment on the contracts could be biased. 
Additionally, deficiencies in the standard restrictive clause used by some 
contracting activities decrease the effectiveness of the standard restrictive 
clause in preventing potential organizational conflicts of interest. 

Background 

FAR Requirement for Restrictive Clause. FAR 9.504, "Contracting Officer 
Responsibilities," requires contracting officers, as early in the acquisition 
process as possible, to evaluate planned acquisitions and initiate action before 
contract award to avoid, neutralize, or mitigate any significant potential 
organizational conflicts of interest identified. This action usually involves 
preparing a contract solicitation provision and a contract clause (restrictive 
clause) that restricts the contractor from bidding on certain future contracts and 
subcontracts. 

Evaluating Potential Organizational Conflicts of Interest. FAR 9.504 states 
that contracting officers should obtain the advice of legal counsel and the 
assistance of appropriate technical specialists to evaluate potential organizational 
conflicts of interest and to develop any necessary contract solicitation provisions 
and contract clauses for resolving the potential conflicts. Each individual 
contracting situation should be examined on the basis of its particular facts and 
the nature of the proposed contract. The two underlying principles for the 
examination are the prevention of conflicting roles that might bias a contractor's 
judgment and the prevention of an unfair competitive advantage. A contractor's 
judgment may be biased when a contract requires the drafting of specifications, 
work statements, or other requirements for future acquisitions, if the contractor 
expects to compete for the future acquisitions. An unfair competitive advantage 
may exist: 

o when a contract requires the contractor to give advice that could favor 
its own products or capabilities, 
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o when the work performed on a contract allows the contractor access to 
information concerning future acquisition requirements not available to 
competitors, and 

o when a contractor competing for a contract possesses proprietary 
information or source selection information that is not available to all 
competitors. 

Approval of Contracting Officer's Recommended Action. If the contracting 
officer decides that a significant potential organizational conflict of interest 
exists, the contracting officer should submit a written analysis for approval by 
the head of contracting. The written analysis should include recommended 
action for avoiding, neutralizing, or mitigating the potential conflict; a draft 
solicitation provision; and, if appropriate, a proposed contract clause. 

Including Restrictive Clauses 

Number of Incomplete Contracts. Of the 101 contracts reviewed, 
38 contracts needed an organizational conflict of interest clause to avoid, 
neutralize, or mitigate potential organizational conflicts of interest; 30 contracts 
contained a restrictive clause; and 8 did not contain a restrictive clause. 

Contracts Without Restrictive Clauses. Of the eight contracts that did 
not contain a restrictive clause, four had a restrictive provision in the contract 
solicitation. Had the restrictive provision been incorporated as a clause in each 
of the contracts, the contractors would have been ineligible for subsequent 
contracts resulting from work performed on the four contracts. Further, the 
contractors would have been required to protect any proprietary information 
they obtained under the contracts. 

Contract DAAB07-91-D-F005, awarded by the Army Communications- 
Electronics Command, and contract DNA001-92-C-0029, awarded by the 
Defense Nuclear Agency, did not include the restrictive clause because the 
contractors requested that the clause not be included in the contracts. 
Contract DNA001-92-C-0148 did not include the restrictive clause because the 
Deputy General Counsel, Defense Nuclear Agency, believed that little or no 
likelihood of an organizational conflict of interest existed and advised the 
contracting officer not to include the clause. Contracting officials for contracts 
DAAB07-91-D-F005, DNA001-92-C-0029, and DNA001-92-C-0148 stated that 
a restrictive clause was not needed. A contract specialist failed to recommend 
to the contracting officer that the restrictive clause be placed in 
contract N00123-92-D-5491, awarded by the Navy Regional Contracting 
Center, San Diego. 

Contracts   Without   Restrictive   Provisions   and   Clauses.  Of   the 
eight contracts that did not contain a restrictive clause, four contracts did not 
include a restrictive provision in the contract solicitations. 
Contract DA A A09-91-C-0341, awarded by the Army Armament, Munitions, 
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and Chemical Command, did not contain a restrictive provision and clause 
because the contracting officer believed no potential conflict of interest existed. 
Contracting officials for contract DAAB07-91-C-J522, awarded by the Army 
Communications-Electronics Command, and contracts MDA903-91-D-0030 and 
MDA903-92-D-0108, awarded by the Defense Supply Service-Washington, had 
no explanation for why restrictive provisions and clauses were not included, and 
the contract files contained no documentation on the omissions. Contracting 
officials at the Army Armament, Munitions, and Chemical Command; the 
Army Communications-Electronics Command; and the Defense Supply Service- 
Washington agreed that a restrictive clause should have been included in the 
four contracts. 

Need for Restrictive Clause. The eight contracts required a restrictive clause 
because the contracts contained potential organizational conflicts of interest. 
The potential conflicts existed because the work required by the contracts placed 
the contractors in a position to either influence what products or capabilities the 
Government would purchase on subsequent contracts or to gain knowledge 
concerning the Government's contracting requirements that would not be 
available to competitors.  For synopses of the eight contracts, see Appendix G. 

Documentation Requirements. FAR 9.504 requires that a contracting 
officer's judgment be documented only when a substantive issue concerning a 
potential organizational conflict of interest exists. The contracting officers did 
not document their reasons for not including a restrictive clause in the contracts 
for the four contracts for which a restrictive provision was included in the 
contract solicitations. We believe that contracting officers should document 
their reasons for not using a restrictive clause in all cases in which a restrictive 
provision was in the contract solicitation but not included in the contract. 
Documenting the reasons would prevent restrictive clauses from being 
inadvertently or incorrectly omitted from contracts. 

Effectiveness of Standard Restrictive Clauses 

Three contracting activities inserted standard restrictive clauses that need 
changes in the following areas. 

Specifying Restrictive Time Periods. The clauses used by the Naval Air 
Systems Command, the Advanced Research Projects Agency, and the Defense 
Nuclear Agency did not address the time period of the restrictions. This 
deficiency could cause the contractor not to compete on future contracts for a 
longer period than necessary. FAR 9.507-2 states that "the restraint imposed by 
a clause shall be limited to a fixed term of reasonable duration." In every case, 
the restriction shall specify termination by a specific date or upon the 
occurrence of an identified event. 

Providing Copies of Proprietary Data Agreements. The clauses used by the 
Advanced Research Projects Agency and the Defense Nuclear Agency did not 
require the contractor to provide the contracting officer with  a copy  of 
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agreements between the contractor and other companies concerning the 
contractor's commitment to protect the proprietary data of the other companies. 
The clause used by the Naval Air Systems Command required the contractor to 
submit copies of the agreements only when requested by the contracting officer. 
The absence of the requirement could result in contractors not executing the 
agreements and inadvertent disclosure or misuse of proprietary information. 
FAR 9.505-4 requires contracting officers to obtain copies of all agreements 
between contractors and other companies on proprietary information. 

Granting Waivers of Restrictions. The clauses used by the Advanced 
Research Projects Agency and the Defense Nuclear Agency stated that the 
contracting officer could grant a waiver of the restrictions when it is in the 
Government's best interest. FAR 9.503, "Waiver," states that agency heads 
have the authority to waive the restrictions and that this authority cannot be 
delegated below the level of head of a contracting activity. In a 
November 1990 procurement management review report, the Director, Defense 
Procurement, identified the improper delegation of waiver authority contained 
in the Advanced Research Projects Agency standard restrictive clause. 
However, the Advanced Research Projects Agency had not corrected the 
deficiency as of our visit in August 1993. Advanced Research Projects Agency 
contracting officials stated that the standard restrictive clause would be revised 
to correct the deficiency. 

Recommendations, Management Comments, and Audit 
Response 

Revised Recommendation. As a result of management comments, we revised 
Recommendation B.I.e. to require contracting officers to attempt to modify 
contracts to inform the contractors of the restrictions imposed on the 
contractors' future activities to prevent organizational conflicts of interest. If 
contract modification is not possible, the contracting officer should, at a 
minimum, note in appropriate contract and program management records that a 
determination whether an organizational conflict of interest exists is required 
before the contractor is awarded a subsequent contract. 

1. We recommend that the Army and the Navy Acquisition Executives and 
the Director, Defense Nuclear Agency, direct contracting officers to: 

a. Include a clause that restricts the contractor's eligibility for 
certain future prime contracts and subcontracts when potential 
organizational conflicts of interest exist. 

Army and Navy Comments. The Army and the Navy concurred. In a 
July 28, 1994, memorandum, the Army advised contracting officers of the audit 
findings and the need to adhere to FAR organizational and consultant conflict of 
interest requirements. The Army memorandum also stated that compliance with 
FAR organizational and consultant conflict of interest requirements will be 
included as a special interest item in future procurement management reviews as 
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requested by the Director, Defense Procurement. In a June 10, 1994, 
memorandum, the Navy reemphasized the need for contracting officers to 
comply with FAR organizational and consultant conflict of interest 
requirements. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency did not 
comment on Recommendation B.l.a. 

Audit Response. We request that the Defense Nuclear Agency provide 
comments on the recommendation in response to the final report. 

b. Document reasons for not including a restrictive clause in 
contracts that had a restrictive provision in the contract solicitation. 

Army, Navy, and Defense Nuclear Agency Comments. The Army, the 
Navy, and the Defense Nuclear Agency did not comment on 
Recommendation B. 1 .b. 

Audit Response. We request that the Army, the Navy, and the Defense 
Nuclear Agency provide comments on the recommendation in response to the 
final report. 

c. Attempt to modify the eight contracts from which a restrictive 
clause was omitted. The modifications should inform the contractors of the 
potential organizational conflicts of interest and the restrictions imposed on 
the contractors' future activities to prevent the conflicts. If the contracts 
cannot be modified, other appropriate actions should be taken. At a 
minimum, the contracting officers should note in contract and program 
management records that a determination is required before the contractor 
is awarded a subsequent contract. The determination should indicate 
whether an organizational conflict of interest or an unfair competitive 
advantage exists because of work performed on the contract. 

Army Comments. The Army generally concurred with the intent of the 
recommendation and suggested that the recommendation be revised to require 
contracting officers to attempt to modify the eight contracts from which a 
restrictive clause was omitted and take other appropriate action if contract 
modification is not possible. The Army stated that including a restrictive clause 
after contract award may be cost prohibitive or may not otherwise be in the 
Government's best interest. The Army also stated that it is reviewing 
contracts D A AB07-91-D-F005, D A A A09-91 -C-0341, D A AB07-91-C-J522, 
MDA903-91-D-0030, and MDA903-92-D-0108 to determine whether potential 
conflicts of interest exist and, if so, the actions required to neutralize, avoid, or 
otherwise mitigate the conflicts. 

Audit Response. As a result of the Army comments, we changed the 
recommendation to require contracting officers, when contract modification is 
not possible, to, as a minimum, note in contract and program management 
records the need to determine whether an organizational conflict of interest 
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exists before the contractor is awarded a subsequent contract. We request that 
the Army provide a completion date for its planned action in response to the 
final report. 

Navy Comments. The Navy concurred, stating that the Navy Regional 
Contracting Center, San Diego, entered into discussion to insert a restrictive 
clause in contract N00123-92-D-5491. 

Audit Response. The Navy comments are responsive to the recommendation. 
However, the Navy did not provide a completion date for inserting a restrictive 
clause in the contract. We request that the Navy provide a completion date for 
its planned action in response to the final report. 

Defense Nuclear Agency Comments. The Defense Nuclear Agency partially 
concurred with the recommendation. On contract DNA001-92-C-0029, the 
Defense Nuclear Agency stated that the contracting officer will issue a 
modification to cancel tasks 6.1.5., 6.8., and 6.8.1. from the contract statement 
of work because the tasks do not properly characterize the work being done but 
could, if performed as stated, result in potential for future conflicts of interest. 
On contract DNA001-92-C-0148, the Defense Nuclear Agency did not agree 
that the contractor would have an unfair competitive advantage when bidding on 
subsequent contracts because of work performed under the contract. The 
Defense Nuclear Agency stated that the statement of work for 
contract DNA001-92-C-0148 calls for research and analysis on very broad 
strategic topic areas, and the contractor would not access program and planning 
documents to gain an unfair competitive advantage. The Defense Nuclear 
Agency reported that the project manager had confirmed the contractor had not 
been given program-specific planning, source-selection, or proprietary 
information. The Defense Nuclear Agency concluded that no compelling reason 
existed to judge improper the contracting officer's decision not to include a 
restrictive clause in contract DNA001-92-C-0148. 

Audit Response. The Defense Nuclear Agency plan to cancel tasks 6.1.5., 
6.8., and 6.8.1. from the contract DNA001-92-C-0029 statement of work is 
responsive to the recommendation. However, the Defense Nuclear Agency did 
not provide an estimated completion date for the planned action. We request 
that the Defense Nuclear Agency provide an estimated completion date for the 
planned modification to contract DNA001-92-C-0029 in response to the final 
report. 

We do not agree that contract DNA001-92-C-0148 has no potential to provide 
the contractor an unfair competitive advantage on subsequent contracts for the 
reasons stated in Appendix G. The Defense Nuclear Agency statement that the 
contractor has not been given program-specific planning information, 
source-selection information, or access to proprietary information does not 
ensure that the contractor will not be exposed to such information during the 
remainder of contract performance. Task 3.6. of the contract statement of work 
requires the contractor to provide support for the transition of topics identified 
during the execution of other contract tasks to new research contracts. This task 
clearly places the contractor in a position to gain information and provide advice 
concerning the award of future contracts that could benefit the contractor or the 
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contractor's other clients. This recommendation is intended to preclude future 
potential conflicts of interest and not just correct what has occurred in the past. 
We request that the Defense Nuclear Agency reconsider its position on 
contract DNA001-92-C-0148 and provide additional comments in response to 
the final report. 

2. We recommend that the Navy Acquisition Executive and the Directors 
of the Advanced Research Projects Agency and the Defense Nuclear Agency 
advise contracting officers to use restrictive clauses that comply with the 
Federal Acquisition Regulation subpart 9.5. The restrictive clauses should 
identify the nature of the potential conflict of interest, the nature and 
specific duration of the restrictions on future contractor activities, the 
requirement for contractors to submit copies of agreements between 
contractors and other companies on proprietary information, and the 
correct waiver approval authority. 

Management Comments. The Navy and the Advanced Research Projects 
Agency concurred. The Defense Nuclear Agency did not comment on the 
recommendation. On June 10, 1994, the Navy reemphasized to contracting 
officers the need to comply with the FAR subpart 9.5. On August 3, 1994, the 
Director of the Contract Management Office, Advanced Research Projects 
Agency, issued a policy memorandum that provides Advanced Research 
Projects Agency contracting officers a standard restrictive clause that complies 
with FAR subpart 9.5. 

Audit Response. We request that the Defense Nuclear Agency provide 
comments on the recommendation in response to the final report. 

Response Requirements Per Recommendation 

Response to the final report is required from the addressee shown for the items 
indicated with an "X" in the chart below. 

Response Should Cover 

Number Addressee 

B.l.a. DNA 
B.l.b. Army 

Navy 
DNA 

B.l.c. Army 
Navy 
DNA 

B.2. DNA 

Concur/ Proposed Completion 
Nonconcur Action Date 

X X X 
X X X 
X X X 
X X X 
X X X 

X 
X X X 
X X X 
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Appendix A. Office of Federal Procurement 
Policy Letter 89-1 

EXECUTIVE OFFICE OF THE PFCSDENT 
OFROE OF MANAOKkCNT AND 8U0QCT 

WAJKOTOM.OC1 

UWMWWBBW. 

PaOcy Latter 04 DcMeaberl,lM9 

TO TUB HEADS Of EXECUTIVE DEPAKTMENTS AND ESTABLISHMENTS 

suvicn i 

L h|m mpa^aM«rd*Palc7Lsacrb(i)ioMtrf>fahpo6c7icbtiagtoOTfltoo( 
iaterat itaadardi lot pcnoa «ho provide eoanftaj icrvlces to Ike fcweraaat ad la In 
coctr»aoa «ad (b) to provide p»ucedum to pro»ottfof6in<r »ila thoae alaadard». 

1 Aatfcarby. TM§rolcyUltoThMMidpMwieltoiedio««141ofiheM»DBMrtM*of 
Defease Appropriatioa Ad, Pab. L. 100-463,102 SlM. 230-47 (19JS) (hereinafter referred to M 

"the Aef) and lectioa 6 of lie Office of Federal Procareaeat Poficy (OFfP) Act, cooaSed at 41 
U.S.Ciectica404. 

3.  Backfrvaad.  TtaPofcylxaerblateaded toimplemeat K«tk>aU41of (he Act  That 
tcrtioa provides, ie parti a HQOWC 

1fl) faaaaB, aaeataat) natanaa, artaaaa. a* <dh 

«f» Tto   |ll   i    |l  I»; il i Hnfr)aaTa>»a»Mi laai"*? 

(a) 'Advisory aad aiitfiant tervioa* ana adviaory aad trrialtanr tervioa m defiacd ei 
OMB Oealar No. A-130, ■GeideEae» tor the Ua of Advkory tad Aaataace Service*,* dated 
January 4,190, «ad «ay taradaran thereto. Oar/ those cnapraiatrri services provided 
pomuat to aoaperseaal service eoatracts ere covered by this PoBey Letter. 
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(1) Such service* »dud« - 

(i)    services provided by individual experts «ad coosuhaat*; 

(ii)   management and professional »upport services; 

(iii) (be conduct tad preparation of studies, aaalyKS, tad evaluation*; tad 

f» engineering tad technical services, 

(2) Exckulam. la addition lo lac eiclusioos a OMB Circular A-120, lac following 
services art excluded from the coverage of lait Policy Leiter. 

(i)   routitKeagiiieering aad technical servfeet (such umstalUl»^ 
leaaace of system*, equipmeal, software, coapoeeats, or tacäSücs); 

(u)   routiae legal, actuarial, auditing, aad accouatia| services; aad 

(iii) training services. 

(b) ' Agency* Betas aa executive department specified ia sectioa tOl of tide 5, United Stales 
Code; t miElary department specified ia sectioa 102 of such title; aa iadepeedeat esiablishmeal 
at defined ia sectioa 104(1) of sucb title; aad a wboOy owned government corporation fuOy subject 
lo the provisions of chapter 91 of title 31, Uaited Stales Code. 

(c) "Conflict of interest* Betas that coeditioa or circuBsUace wbcreia a penoa is uaablc or is 
potcatiaDy unable to reader impartial tsritiartcr or advice lo the government because of other 
activities or relationships with other persons, or whereia a penoa has aa unfair competitive 
advantage. 

The critical element ia this definition is the existence of a relationship or potential relation- 
ihip that might cause aa offeror, if awarded a contract, to make recommendations or interpreta- 
tions that, at the expense of the government, favor the interests of the offeror directly, or those 
of persons or entities presently or potentially able to confer a benefit on the offeror. 

Types of potential conflict* include, but are not Smiled to, the following; 

(1) evaluating a contractor's, or potential contractor's products or services, where the 
evaluate* is or was substantially involved ia the development or marketing of iboae products or 
services; 

(2) serving at a consuhaat to a cool/actor seeking the award of a contract (or seelüg to 
be awarded the contract directly) after preparing or assisting substantially ia the preparation of 
specification*, or other fig»""-"» contract provisions or requirements, to be used ia the same 
acquisition; 

(3) serving as a consuhaat to a coat/actor seeking the award of a contract (or seeking to 
be awarded the coot/act directly) after haviag access to source selection or proprietary informa- 
tion not available to other persons competing for the contract, aad 

(4) providing advice aad assistance to aa agency where such advice aad assistance could 
benefit the coetractor's other cCeats. 

(d)   Aa 'unfair competitive advaatage* exist*, ia addition to the situations addressed ia FAR 
Subpan 9.5, where a contractor competing for award of any federal contract poetesses 
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(1) proprieia/y iaformatioo thai m obtained from I gove/ameai official without prop«/ 
authorization, or 

(2) source selection information that is tetevui lo the contract b«a ■ oot available to all 
competitor», sad 

mch information would assist thai coot/actor ia **":*:<^ the contract. 

(e) ^wteti^Coflsuluai*B««<uaaxndepcadetieo«UKior«ioAaniiku*oVkc,krorBa- 
lion, direction, or assistance 10 any other contractor a support of the preparation or submission 
ortM«propou)fort|o«traiBealooeln<tbyffckoM(neior. Aaiadepeadeal contractor 
it oo( t marketing consultant if be or the would bt readeriag odviiory tad auistaace services 
pursuant to any of the exefasioos to paragraph <(*X2)> «bo*«. 

5. Exemptions. TbefoOo*^BiyUeiCBp(edfroatbc<ppCcatio«ofpoCc>utAdrtf«litMoi 
issued «aider this Policy Letter. 

(a) IntttUgcntfctivitits. Service» rendered ia connection with mieBigcacc activities as defined 
is section 3.4(e) of Executive Order U333 or t comparabk defiaitiocd section is toy successor 
order, or m connection wit» special access programs; ted 

(b) FubScinttrtx considerations. Specific coausa action* where the Wad of «a agcecygraats 
t waiver oe the basis of the public interest. 

6. PoOcy. Ageade* must compry with r^fc^owiegrjoBciec 

(a) Responsibility for identifying and preventing poteatia) conflicts of iatereat b govcrnmeal 
coDUacU b shared among the government contracting officer, the requester of the service, and 
other govemacat officials withacceu to applicable ■formation. TV respoesibuiiy for deciding 
whether to award a particular contract, however, rests with the government contracting officer, 

(b) Prior to contract award, cootracüaf officers thaO take appropriate steps to identify and 
evaluate the potential for conflicts of iaterest that could be prejudicial to the ml crests of the 
United States with regard to persons who provide advisory and assistance services to the 
government, and to take steps to avoid or mitigate any conflicts beheved to f»t»; similar actions 
«ill be takes with regard to any unfair competitive advantage that marketing consuhaats provide 
to coot/actors; 

(c) Federal contracting officers shall require, for contracts covered by this PoOcy Letter, that 
the apparent successful offerer provide certified information describing the nature tad extent of 
aaycocJlicuefirtcrcat that easy CJD*I with respect to the proposed award Marketing coasukaau 
shall also be required to certify thai they have provided no information to the contractor 
employing them that would give the contractor aa unfair competitive advantage; 

(d) Federal procuremeat officials shaO encourage contracton to consider carefully the poten- 
tial for conflicts of interest m all of their activities associated with federal procurement, aad shaO 
be sensitive to the appearance of conflicts of micros! ia aay contracting actions; and 

(c)   FederalprcwemeolreguUtioM that impkmeai this pc^eadsd^ 
shaO take iato accouat the need to (1) encourage panidpatioa of higkly qualified persons aad 
firms ia federal procuremeat programs; (2) enhance aad safeguard the Nation's industrial base; 
(3)   promote fuD and open competition ia the award of government contracts; aad (4) improve 
the overall effectiveness aad efficiency of the government's procurement programs. 

7. RnponslbOltict of the Defense Acquisition Regula tnryCwaacf aad CMTJaa Agency Aequb* 
don CauadL   The Councils shafl promulgate the goverwacal-widc regulations specified a 
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^aioeSHloflkcAaviiiibiaOda^oflkceireÄi^diito/tlJifoCcyUflM. Suck regulations 
ihiD coeionn to the pouoes established herein. Only soudistioea issued after the effective due 
of the ftguJiiioM vt affected by these poBd«. 

I. RopooilWllUtse/prtm« etotnele« employing mar4*ting eoojoltaita. Aa adrvidual or 
fin» that employs, retains, or engages one or sort marketing coosuhaati in conatttio» with • 
federal acquisition must submit 10 (he contracting officer, with raped lo each marketing 
eonsururt, (be certificates described below, if the mdrviduil or firs Is Mtified that k k the 
apparent successful offerer. 

(i) Ctmficstt nauvtA No certificate» are required for contracts of tXOJXQ or lea. For 
cootracu over $200,000, (be contractor must (De (be certificate described below with respect to 
each marketing consultant, or provide a written statement to (be contracting officer giving (be 
reasons «by oo such ccrtificatSc* eu be aide. The reasons five* must be satisfactory to (be 
contracting officer u (o «by tuck certificate «no« be aide. 

(b) Contents ofctrtifkau. Tbe certificale (o be submitted most contain (be following: 

(1) (be Dime of (be if eocy and the eumber of (be toSdUtic« a question, 

(2) the name, address, telephone lumber, ud federt) taxpayer identification Dumber of 
the marketing consultant; 

(3) (be name, address, iad telephone number of a rcspc^ok officer or employee of the 
marketing consultant who hü personal kaowledge of tbe marketing consukanfs involvement a 
the contract; 

(4) i description of (be nature of tbe tervioes rendered by or to be rendered by each 
marketing consuhaat: 

(5) based on information provided to (be contractor by the marketing consultant, if any 
marketing consultant is rendering or, in the 12 months preceding the date of tbe certificate, has 
rcodcred services respecting the same subject matter of the instant voiidtatioa, or directly relating 
to such subject matter, to the government or any other cCcat (including any foreign government 
or person), the name, address, and telepbooc number of the cEcat or cheats, tad the name of a 
responsible officer or employee of tbe marketing consuhaat who is knowledgeable tboul (be 
services provided to such eCeat(s), and t description of the nature of the services rendered to 
such clicni(s); 

(6) ■ statement thai (be person who signs tbe certificate for (be prime contractor bat 
informed tbe marketing consultant of (be existence of this FoCcy Letter and associated regal* 
lions; and 

(7) the signature, name, due, employer's name, address, sad telephone number of (be 
persons «bo signed (be certificates for both tbe prime contractor and the marketing consuhaat 

(c) A/a/bring consultant certificate. In addition, the prime contractor wffl forward to the 
contracting officer a certificate addressed to tbe government and signed by tbe marketing 
consuhaat that (!) such marketing consultant has been told of the existence of the regulations 
implementing Ibis FoCcy Letter and (a) such marketing consuhaat has made inquiry, aad to the 
best of his or her knowledge aad belief, be or she has provided no unfair competitive advantage 
to tbe prime contractor with respect to tbe services rendered or to be rendered la connection 
with the soEdtaiioa, or that any unfair competitive advantage that, lo the beat of bis or ber 
knowledge aad belief, does or may exist, has been disclosed to the prime contractor. Ftime 
coatractors may request such i certificate boa a marketing consuhaat, or make inquiries of aay 
marketing consuhaat, at aay time they negotiate for the marketing consuhaat's services, or 
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a/lervt/ds, atü u award it made, to satisfy tbemseXe« that the marketing cocauluai his 
provided BO unfair compelilrve advantage. 

9. RcspoaslMlltie* of contractor» nroridlag aeMiory and assistance service*» Those ia> 
dividual! or firm* providing advisory and asiisttnce services to Ike govcremcal must submit to 
&e coot/scting officer (Be certificate or certificate* described below sT the individual or firm m 
BOtified litt k is tbe apparent successful offerer. 

(•) CcraficM* rtquind No certificates are reqairec) tor contracts of 123,000 or leu. For 
contracts «w J25.000, ike certificate described m (b), below, most be fifed or t wrirteastaitmeat 
prc*id^ to tke oootncdng officer pving tke reason tte The 
reasons jive» must be satisfactory to (be contracting officer M to why tuck certificate cannot be 
made. 

(b)   Contents efl/uurificut. Tbe certificate must eoetaia ike foOowiaf 

(1) BaBKoftB«acee^aBdthe8aac«re/tkio6dUtic«ko^estJc«; 

(2) Ike Base, add/ess, telepbooe number, and federal taxpayer identification auaber of 
ike apparent successful offeree, 

(3) a description of tke nature of ike services rtederedbyor lobe rendered oo tbe instant 
coot/act; 

(4) if,m tke tt Broths preceding Ike date of ike ccrtificatiofl, service* were readeredto 
tbe government or aay otker client (including a foreign government or pertoa) re*pectin| tke 
same subject matter of tke instant sotidtatioe, or director relating to suck subject tuner, tke 
aaae, address, telepbooe aunber of tke cliest or cSeoi(s), i descriprJoe of tke services rendered 
to tke previous cBeai(s), and tke name of a responsible officer or employe« of tke offeree wbo it 
knowled|eable about (be services rendered to eack eBeaL Tbe agency and coot/act Bumber 
uader whkk tke services were rendered must also be issduded, if applicable; 

(5) i statement tkal tke person wbo sips tke certificate has made inquiry and that, to tke 
best of his or her knowledge and belief, (a) no actual or potential conflict of interest or unfair 
competitive advantage exists with respect to tke advisory and utitiifKr services to be provided 
in cooaectic* witk Ike instant contract, or (b) tkal aay actual or potential conflict of interest or 
unfair competitive advantage tkal does or aay exist wkk respect lo tke coat/act m question has 
bees communicated in writing to tke contracting offi-xr or his or her representative; and 

(6) tke signature, name, employer's name, add)ess, aad telephone number of Ike penoa 
wbo signed tke certificate. 

10. RmponslblllUca of Execvlto Branch Ajtaclea. 

(a) Mainienwxct ef dot» /Ua. Eack agency must maintain tke certificates described by tkit 
Policy Letter in tke coot/act file. Agencies may extract aad categorize such informatio« from 
these files and consolidate tkcm a a central registry, as appropriate, subject only lo tke 
requirement to safeguard information (1) as requested by tke submitter of tke certificate at 
confidential, sensitive, privileged, proprietary, or otherwise not rcleasabk, or (2) based on 
independent agency determinations not to release tke ieJormalioa pursuant to tke Freedom of 
Information Act, or otker authority. 

(b) AvalabUiiyefdau. Certificates must be made available to department or agency contract- 
ing officers and their superiors, advisors, or their designm, at wcB as lo inspectors general aad 
government audit officials. 
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(c) Nondisdasv» of information. Agencies and departments must protect, toiaefuOesltacet 
permirted by Uw, til sensitive business tad other information submitted pursuant le any poEcy 
devised or regulation promulgated pursuant to the Act Cootrtdon and consuhtnts must take 
care to ideatify what information ii oot rtleasable. Opportunity to to mark sock information 
shall be afforded to tat submitter of the information at aay time, 

(d) frtr>^ tonftict of murut vufytis; sptdäl cen*»cl protfiieiu. Agency officials must, 
before aa award of a coot/ad • made, determine whether a coaflid of iaterett essu with regard 
to those providing advisory aad assistance services to the govcrmmcat, or whether aa aafair 
eocapetilivt advantage east* with respect to services provided by a marketing consultant '■ 
connection «ita a particular contrad action, la performing tail function, they may aae (a) 
information from aay certificate« or statements previously submitted or submitted with the bid 
or offer ia question aad (b) any other substantive information available to them. The contracting 
officer shall award the coot/»a to the appareal successful offeror unless i cooffid of ialereat or 
unfair competitive idvaata|e it beCeved to east that caaaot be avoided or aahifated. Fiaafly, 
before tae coat/acting officer decides aot to award i coot/ad based oa coaflid of iatereat 
coasiderations, be or the shall aotify tae prime contractor, or tae contractor rendering idvisory 
aadassistuceKrvicevaadprc^^areasc4ubfeopoc«tUBitytorespood. Where the contracting 
officer finds that it is ia tac but iaterest of tae United States to award the contract notwithstanding 
such conflict or unfair competitive advantage, the contrtd file should be documented to reflect 
the basis for that finding. 

(e) OOttr information. This Policy Latter does aot prohibit contracting officers Crocs request- 
ia| other information relevant to the goals of this Policy Letter, la addition, ia special cases, aad 
if approved by the bead of the cool/acting activity, the contracting officer may request that the 
certificates described above, be nude with respect to a period as long as, bat no longer than, 36 
Booth» preceding the date of the certificate. 

11. Responsibilities of the Federal Acquisition Regulatory Couneft, AD government-wide 
regulations to be issued pursuant to section 1141 of the Act will be provided to the Federal 
Acquisitioa Regulatory Council for review aot less than thirty days prior to pubGcatioo ia the 
Fidtroi Rtpsur for public comment. 

IA Remedies. Persons required to certify in accordance with this Policy Lcticr*t associated 
regulations but who fail to do so may be determined to be ineligible for award of a contract 
Misrepresentation of aay fad may result in suspension or debarmeat, as wtl as penalties 
associated with false certifications or such other provisions provided for by bw or regulation. 

13. Information contact For information regarding this Policy Letter please contact Richard 
A Ong, Deputy Associate Administrator, the Office of Federal Procurement Policy, 725 11th 
Street, N.W, Washington, DC MSB. Telephone (»2)395-6110. 

14. Effective date. The effective date of this Policy Letter it 30 days from the date of issuance 
oa the first page, 

15. Suaset review date. This PoEcy Letter wiD be reviewed three years from the date of issuance 
and every three years thereafter to ensure accuracy and relevancy. This review must include a 
rcesaminaiioa of the threshold amounts in the tight of aay changes made in the smaD purchase 
amount provided for ia FAR Pan IX 

^i^/ÄM^A^ 
ALLAN V. »URMAN 
Administrator Designate 
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Appendix B.  Applicable Federal Acquisition 
Regulation Subpart and Provisions 

SUBPART ».»-ORGANIZATIONAL AND 
CONSULTANT CONFLICTS OP INTEREST 

MOO Scape of subpart 
ThU mlfi 
(•} Prescribes mtxnsibiUiies, general rule», «nd precu- 

cunt far identifying, evaluating, and resolving orgaaiza- 
Boat) conflicts of in« 

(b) Provide* examples to assist contracwi officers ü 
ipplyiag lhe»e ndet and procedures toindividtal conma- 
«I stations: wd 

(c) Inurements section 8141 of the 19» Oepwne« of 
Defense Appropriation Act. Pub. L 100-463. 102 Scat, 
2TXM7 (19tf) <nd Office of Fedenl Preeatooi Pofiqr 
(OFPP) Letter 19-1. Conflict of liierest Policies 
App&cable to Consultants. 

»J»l DeflakleM. 
"Marketing coonhiM* mem» any independent coanc- 

lor «to fumishe« advice, informing düecaea. or mat- 
once «o an offer« or any other conncnr hi «wort of *e 
preparation or submission of M offer far t Government 
contract by out offerer. A« independent centra» U sot a 
marketing consultm when tendering— 

(a) Services excluded in Subpart 37.2; 
f» Routine engtoeering and technical service* (sack a* 

jisuOauon. operatic«, or maintenance of systems, equip» 
■tent, software, components, or facfliae»); 

(c) Routine legal, actuarial, audio««, and i 

(d) Training i 
"Oiganizaoonal conflict of mieresr* means that I 

of other activiüe* or relationships widi «her persons, a per- 
ton is unable or potentially unable » madar impartial 
tttifwr« or advice to the Government, or the person's 
objectivity m performing the contract work is or might be 
othenriss impaired, or a person ha* an i 

»JOlAppBcabuHy. 
(a)Tlujsubeanappüe»locontr»cui«iiheimaprofitcr 

nonprofit organization«, including nonprofit organizatioas 
created largely or wholly with Ooverameat foods. 

(b) The appBcabBky of this subpart is aot lim ted to say 
particular kind of acquisition. However, organiialioaal 
contacts of interest arc more likely m occur m contracts 

(1) Management support i 
(2) ConsBkant or other profeerional semcac 
(3) Cone^csor performance of or asastancem techni- 

cal evaluation«; or 

(4) Systems engineering and lechoical direction work 
performed by a contractor that does aot have overall 
contractual responsibility for development or produc- 
tion. 

(c) Aa organizational cooflkt of interest may result 
when factors create an actual or potential conflict of inter- 
est on an mstant ccnoact, or when me aacore of ihe work to 
be performed en Ihe instant contract creates aa actual or 
potential conflict of imeresi on a future acquisition, fa die 
utter case, some restrictions oa fuoae activities of the eon- 
tracw may be required. 

I     (d) Acqwtniom subject to «ruqtm ager«? orgtrataoonal 

conflia of meat« stacetes am «eluded bom die require- I 
rnertBoftfcisaubpan. ' 

• M3 Waiver. 
The agency bead or a designs» may waive any general 

rule or procedure of mis subpart by determining that its 
application fa a particular acaadoa would aot be la the 
Ooverawent't interest. Any request far waiver most be ia 
writiag. shall set forth the exkau of me conflict, and 
require* approval by the agency bead or a desigaee. 
Agency heads shall not delegate waiver authority below the 
level of head of a c 

9 J04 Coatractmg officer i 
(a) Using ma general rule«, procedure», and example* in 

this subpen. contracting officers shafl analyze planned 
acquisitions fa order •>■■» 

(1) Identify and evaluate potential organizational 
conflict, of mterest at early in die acquisition process as 
possible; and 

(2) Avoid, neutrelze, or mmgaie ataiflcant potential 
conflicts before conotcs twvst 
(b) Conncang officers should obtain a» advice of eoun- 

sel and ihe assistance of apprcarimt «xhmcal specialists in 
evaluating potential conflico and fa developing any nece*- 
tMy»Ddt»OOTCTOniioM«dcor«raac»Bei(»e9JOS). 

(c) Be/ore issuing a scfidtation far» contract that may 
involve a significant potential conflict, the con- 
tractiag officer «bad iccomaaaad to d» bead of the con- 
tracting activity a coon* of action far lenrvmg a* conflict 
(see9J06). 

(d) In fulfilling «wir leapoeAOitiet far identifying and 
resolving potential conflicts, contracting officers should 
avoid creating unnecessary delays, bunfanaome informa- 
OOB f^Ol^^i^BOwCaalS« awlO w^aBvCanan^^V vwvaawSa^^'amat^^aaV   1 *mv lAiw^ 

tracting officer's judgment need be formally documented 
only when a subetantjve haut conrarniag potential organi- 
zational conflia of taten« exh«. 

(e) The «reacting officershalawanJteooNraa to the 
ippyf-i nr 11 rr*J offerer anmm a conflict of mterest it 
determined to exist that cannot be avoided or mitigated. 
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Before detennininf to withhold award based on eonflia of 
interest considerations, ihe contracting officer shall notify 
ihe connacr. provide the reasons therefor, and aOow the | 
contractor * reasonable opportsuty »respond. IT die COD- I 
meting officer find« thai k if in the best inierett of the 
United Stan to award *e coonct notwithstanding a con- 
flict of interest, a request far waiver shall be submitted in 
accordance with 9J03. The wairer request aad decision 
shall be included in the contract Ok. 

»JOS Geaeral rake. 
The general rules ia 9J0S-1 through 9-505-4 prescribe 

limitations on contracting as ** means of avoiding, eca- 
tralizing, or mitigating organiiational confUcu of imereat 

that might otherwise exist in the naiad ntuationa. Son« 
iDusoaove example* art provvded in 9XL Con/bcu may 
arise ia situations aot expressly covered ia this secuoa 
9JOS or in Ihe examplei in 9Jut. Each individual con- 
tracting Situation should be namined on the bans of in 
particular facts and (he aatare of a* proposed ccntraa Tht 
fwfff^tf of (yMuw^ sense, good judgment,- and sound duv 
CTtboo a required ia both the decision on whether a agaaf- 
icam potential conflict exisu and, if it dee«, the develop- 
ment of an appropriate means far resolving a. The two 
underlying principles art— 

(a) Preventing the fiiitrncr of con fueling rales that 
might bias a contractor's judgment aad 

(b) Preventing unfair competitive advantage, la addi- 
tion to the other situations described ia this subpart, aa 
unfair competitive advaatagc exisu where a contractor 
competing for award of any Federal usuinn possesses-* 

(1) Prorxieary information (as defined iaJ.lOMQ» 
that was obtained bom a Government official without 
proper authorization; or 

(2) Source selection information (as defined in 3.10*- 
4(k)) that is relevant to die connct but is not available to 
all competitors, and such information would assist that 
cunuactor in obtaining the connct, 

) .505-1 Providing sjsttauj tngiateriag and ttchaieal 
direction. 
(a) A contractor dial provides syssnns engineering and 

technical direction far a sysaem but docs not have overal 
contiactual irspontibtaty for as development» as iatcgrn- 
tion, assembly, and chtcanat. or its production shall aot (1) 
be awarded a contract to supply the system or any of ill 
major components or (Z) be a subcoacncior or consults*} 
to a supplier of the systesa or any of it* major 
cornponrnBj, 

(b) Systems engineering includes a combination of sub- 
stantially aO of ihe foOowing activities: determining speä- 
ficatioas, identifying and resolviag iaierfac* problems, 
developing lest requirements, evalnating test data, and 
supervising design. Technical dlrcctioa includes a coraW- 
natioa of substantially aO of me foOowing activities devei- 

other contractors' opera ioae. 
froversies. In perfonaiag sac* 
pics a highly influential and 
mining a system's 

and leaofviag technical con- 

position m 
nspervtsmg their 

culioo by other contractors. Therefore this contractor 
should not be ia a posin'oa to make decisions favoring its 
own products or capabilities. 

».505-2 Preparing specifications or work statements. 
(aXl) If a contractor prepares and furnishes complete 

specifications covering aondevclopmental items, to be osed 
in a competitive arquisiuoa. dial contractor shaO not be 
allowed to furnish these items, either as a prime contractor 

or u a subcontractor, for a reasonable period of lime 
inclodiag. at least, the duration of the initial production 
conoid This role shaO aot apply to— 

(i) Concracton thai furnish at Government request 
spectficiäons or data regarding a prodma they pro- 
vide, even though the specifications or dam may have 
been paid far separately or ia die price of die pred- 
ate or 

GO Situations ia which contractor«, actiag u 
industry »pn sr atari mi. help Government agencies 
prepare, refine, or coordiaate specifications, 
regardless of source. provided this assistance is 
supervised and controlled by Government represenia- 
tives. 
(3) If a single coniracaar drafts com plea specifka- 

tioas far aondevelopmcatal equipment, k should be 
elintinaied for a reasonable time from competition far 
production jfftnj on the speofkations. This T^^H be 
done in order to avoid a tinaitwn m which die connc- 
ior could draft specifications favoring its own products 
or capabilities. Ia this way the Government can be 
assured of getting anbiased advice as to te content of 
the specifications and caa avoid allegations of 
favoritism in the award of production oorsracts. 

0) la development work, a is normal to select firms 
that have done the most advanced work in the field. 
These firms caa be expected to design and develop 
around their own prior knowledge» Development con 
uactorscai Decjucntly Stan production career and more 
kaowledgeably dun firms dm dkl act participant ia the 
development, and das can affect the time and qtnuty of 
prodactioa, both of which arc important to the 
Government, Ia many instances the Government may 
have financed the development. Thus, while the devel- 
opment contractor has a coenpeotive advantage, k a an 
unavoidable one dat ■ aot considered unfair, hence so 

(bXI) If t rontrarinr prepares, or assists ia preparing, a 
work suuemeat to be ascd ia competitively accusing a sys- 
temorstmesa or provides snana^lwnmgdäretly. prt- 
dicsaMy. aad wkhoat delay to nach a work aatancnt that 
ccjatracttr may aot aappty ast system, major cornponcnts 
of the system, or das services aaJese---- 

fi) k is dm sols source; 
(U) h has participated ia the development aad 

deeiga work, or 
(la) Mora dam one roaaaraa has been involved 

in preparing aas work staaaaaat, 
(2) Agencies should aonaafly prepare their owe 

work suaements. When concrarior assistance ia aeces- 
ssry, tecontractor might often be in a poation to favor 
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its own products or cara)rjfliritt lb overcome the poesi- 
bfficy e/ bus. omntui arc prohibiied bom supplying 
a tyaen or services acqwred oa the basis of »ark state- 
ments growing out of their services, anlas excepted in 

subparifrapii (b)0) of •"* trxnen, 
(3) For the reasoas give« m 9 J0$-2(a)CJ). so prom- 

boons are imposed oo development and design eontrae- 

ion. 

»JOS-3 rrovidhif tecbaical evamaooa or advisory a>d 

assisttDCt services. 
Contracts iavolvin| (a) technical evaluaboas of other 

contractors' offers or products or (b) advisory and assis- 
tance services (see 37J01) shall not generally be awarded 
to a contractor that would evaluate, or advise lb« 
Government concerning, its own products or activities, or 

those of a competitor, without proper safeguards to ensm» 
objectivity and protect the Government's interests, at this 
cooneaion. consult OMB Circular No. A-120, Guidelines 
for the Use of Advisory and Assistance Services, OFPf 
Policy Leaer 19-1. Conflict of Interest Policies ArmGcabb 
to Consultants, and impJemendng agency regulations. 

9 .505-4 Obtalalag access to proprietary Information. 
(a) When a contractor requires proprietary information 

from others to perform a Government contract and can ass 
the leverage of the contract to obtain it, die contractor nay 
gain an unfair competitive advantage unless restrictions are 
imposed. These restrictions protect the information and 
encourage companies to provide it when necessary for con- 
tract performance. They are not intended to protect infor- 
mation (1) famished voluntarily without limitations oa as 
use or (2) available to das Government or contractor bora 
other sources without lestrictjea, 

(b) A connctor that gains access to proprietary infor- 
mation of other companies in performing advisory and 
assisunce services for the Government must agree with the 
other companies to protect their information bom unau- 
thorized use or disclosure for as long as it remains propri- 
etary and refrain from using the information lor any pur- 
pose other than that for which a was furnished. The con- 
tracting officer than obtain copies of these agreements and 
ensure that they arc property executed. 

(c) Contractors also obtain proprietary and soares 
selection «formation by acquiring die services of marfcat- 
ing consultants which, if used in connection with an accjaV 
sition, may give the contractor an unfair competitive 
advantage. Contraoon should make inquiries of market- 
ing consultants lo «sun» that the marketing consultant bat 
provided no unfair erjmpedrjvc advantage. Sm to certifi- 
cation required (or coMracton and marketing consultants 
in the proviso« at 53-209-7. 

»J04 Proetdares. 
(a) If mfarraauoa eoacsrning prospective contractors it 

necessary to identify and cvahjatt potential orputitarJonaJ 
coaflicu of interest or • develop recommended actions, 

been rued contracting obVers should ft« seek the into- 

amnon bora widua tht Cti u—ust or bom other readily 
evauabtt eonrces. Co um« toarccs inclede the files 

and the knowledge of personnel within me cootracung 

office, other contracting offices, me cognizant contract 
admirustratica and audit activities and offices concerned 
wirb contract bnanciag. Nce-Govommcni sources include 
puMiratiom and commercial services, such as credit rating 
services. Bade and financial joomah, and busmess directo- 
ries and registers. 

(b) If the contacting officer decides that a particular 
acouwtioa involves a significant potential organizational 
conflict of interest, the contracting officer than, before 
issuing die solicitation, submit for approval to die chief of 
the crmtrarting office (unless a higher level official is des- 

ignated by the agency)— 
(1) A written analysis, including a recommended 

course of action for tvoidwg, aeomlizutg. or mitigating 
the conflict based on the general rules ia 9 JOS or oa 
another basis not expressly staled in dun «onion; 

(2) A draft solicitation provision (see 9.507-1); and 
(3) If appropriate, a proposed contract clause (see 

9.507-2). 
(c) The approving official shall— 

(1) Review the contacting officer't analysis and rec- 
ommended course of action, including the draft provi- 
sion and any ptupused dauas 

(2) Consider the benefits and detriments to the 
Government and prospective eontrsaors and 

(3) Approve, modify, or reject the reccsnmendarJoni 
■ writing. 
(d) The conirirting officer thai 

(1) Include the approved provisioo(s) and any 
approved dausefs) in the solicitation or the Conrad, or 
both; 

(2) Consider additional information provided by 
prospective conoacton ia response to the solicitation or 
durmg nefotianons; 

(3) aWore awarding the contract, resolve the conflict 
or the potential conflict ia a aunoer constsami with the 
approval or other duutuos by ne head of the counsel- 
ing activity; and 

(4) Reiaia aO certificate! sabmiued ia accordance 
with me pjovbiuns at 52J209-7 and 52-2094 in die con- 
tract Ok. 

(e) If. during the effective period of any restriction (sac 
9 JOT), a ccocracting office transfers acqmsiooa responsi- 
bfliry (or the item or system involved, it shall aotify the 
ttfrtrr eonoacung office of dm tcstricooa, and asad a 
copy of the contract ander which the restriction was 

»J07 Seflckatioa provisions aad contract daasc 

»J97.1 SeSchaooa are.Mena. 
(a) As indicased ia tat general rales m 9.503. signifi- 

cant potential arxantuoonai conflicts af interca art BOT- 

mally resolved by imposing some rattntiat, appropriatt • 
the nature of me conflict, apoa am coanctort engjouny 
for future contracts or subcontracts. Therefore, affected 
soucilaoons shaD coataia a proviaiaa that— 

(1) toviio offer»* attearjenm an» surjr^rc 
(2) Sates die aatureof the notaaoal conflict atteea 

by the conoacrjng cfTicnri 
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(3) Siues die Moot of die proposed restraint spot 
future ccnnctor activities: and 

(4) Depending on the nature of tie acquisition, sates 
whether or not the terms of any proposed clause and die 
application of this subpart 10 the eontrsct are subject a 
negotiation. 
(b) The contncting officer shall insert the provision at 

52.209-7, Organizational Conflicts of Interest 
Certificate—Marketing Consultants, in toocraoot», other 
than sealed bids, if the contract amount is expected 10 
exceed S2OO.O0O. 

(c) The contracting officer shall insert the provision at 
S2.209-S. Organizational Conflicts of Interest 
Cenificaie—Advisory and Assistance Services, in soCciuv 
lions for advisory and assistance services if the contract 
amount is expected lo exceed $25.000. 

(d) The provisions required by paragraphs (b) and (c) of 
this subsection shall not be used in solicitations for— 

(1) Services excluded in section 37 JO*; 
(2) Routine engineering and technical services (sock 

as installatioo. operation or maintenance of systems, 
equipment, software components, or facilities)); 

(3) Routine legal actuarial, auditing and accounting 
services 

(4) Training services: and 
(5) Services rendered in connection with intelligence 

activities defined in section 3.4(e) of Executive Order 
12333 or a comparable definitional section in any succes- 
sor order, or in connection with tpnrial eu'cii programs. 

»-507-2 Contract chose. 
(a) If. as a condition of award, die tonuactnr't cUgMaV 

ry (or future prime contract or subcontract awards wffl be 
restricted or the contractor mast agree to some other 
restraint, the solicitation shall contaia a proposed clause 
that specifies both the nature and duration of the proposed 
restraint. The contracting officer shall include the clause in 
■he contract, first negotiating the clause's final anna with 
the successfal offerer, if h is appropriate to do so (sae 
9.506(d) of this subsection). 

(b) The restraint imposed by a clause shall be United to 
a fixed term of reasonable duration, sufficient to avoid the 
circumstance of unfair competitive advantage or potential 
bias. This period varies, k aught and, for example, when 
the first production contact anag da contractor's specifi- 
cation* or work sum»sat is anardai, or it might extend 
through the entire Ute of a sysaa (or which die conoaaor 
has performed systems engsBeenng and acsaucal dirccone. 
la every east, da lestricao* shal specify lernuaatioa by a 
specific date or apoa the occurreace of aa identifiable 

•JM 
The examples in paragraphs (a) through 0) foflowiag 

tatioaal conflicts of interest stay aria*. They art aot all 
achaiva. but at« intended to help me i 
apply mt general mat in • JOS to individual c 

a group of submarines (Le„ turbine», drive shafts, pro- 
peDen. eae-X Company A should not be allowed to supply 
any powerpiaat components. Company A can. however, 
supply rnmprarrai of the submarine unrelated to die pow- 
crpiam (eg. Ore control, navigation, etc.). In this example, 
the system is the powerplant, not the submarine, and the 
bin on supplying components is limited » those for the 
syfiem only. 

(b) Company A is the systems engineering and technical 
direction eoniracur for system X. After some progress, but 
before completion, the system is canceled. Later, system Y 
is developed a> achieve the same purposes as sysem X. but 
ia t fundamentally different fashion. Company B is the 
sysems engineering and technical direction eortnetar for 
ryoem Y. Company A may supply rrstem Y or its compo- 

te) Conpany A agrees a providt systems < 
and technical dkection tar da Nary oa the powarplaate 

(c) Company A develops new electronic equipmem and, 
as t result of this development, prepares specifications. 
Company A may supply the equipment 

(d) XYZ Tool Company and PQR Machinery Company, 
representing the Americas Tool Institute, work ander 
Government supervision and control to refine specifics- 
oons or to clarify die requirements of a specific acquisition. 
These companies may supply the item. 

(e) Before aa ADP equipment acquisition is rmdirmd. 
Company A is awarded a contract to prepare daa ryaem 
specifications and equipment performance criteria a be 
ased a the basis for da equipment competition. Since die 
specifications are the basis lor selectioa of commercial 
aardwtn^tpc«eniialcofu1ict of feierest exists. Company A 
should be excluded bom die initial foOow-on ADP hard- 
ware acquaint, 

(f) Company A receives a contract a define da detailed 
performance characteristics aa agency wiB require tor pur- 
ckasiag rocket fuels. Company A has aot 
developed the particular fuels. When the definition contract 
a awarded, it is clear a both parties that the agency win 
uc the performance characteristics arrived a a choose 
eoapcotively a contractor a develop or produce da fuels. 
Company A may not be (warded das foOow-oo contract. 

(g) Company A feccmt a contract a prepare a detailed 
plan *v tcMfltincandaeJuticallriiatngofatgency'iBa- 
BMal. k suggests ■ curriculum mat the agency endorta 
and mcorporaaa ia kt lanjuea to ercoosak a aantutaa* 
a tauMiah and conduct da timing. Company A lay aot 
bttwardadacxntfactacctauanKUiiaJag. 

(a) Company A ■ selected IB study mt aa of aaria 
cemmemkatioai The agency Intends a ask that flra* 
aoag research a the fiahj make proprietary iafcrmatioi 
availaM« a Company A. Tla contract aatt reqair* 
Craaeey Aa(l)etatlrBttagjt<*ier«i wuhtheanrmsa 
protect any proprietary a/ormarioo day provide and (2) 
retrain from using da information la applying Users a 
da Government or for any purpose other lhaa that for 
which k was inandel 

(0 Aa agency that regulates aa industry wishes B develop 
a system (or evaluating and processing tkxnse Trr«,«*»i 
Contractor X help« develop da system and process da 
sppficanont. Ceraraoar X should be prohibited from acting 
a a consultant a any of da spp&cents during at period of 
performance and to a reasonable period diereaAet 

39 



Appendix B. Applicable Federal Acquisition Regulation Subpart and Provisions 

Sz.209-7  OrgualsatUeal CnaMcIs  nf Interest 
Ccrilflcalr—Mark*fln( Cwwtinti. 
At inscribed la 9J07-l(b). hart tc foOo»laj proii- 

SlCK 
ORGANIZATIONAL CONFUCTS OF INTEREST 
CERTinCATE-MARXETMCOONSULTANTS 

(NOV1WI) 
(a) Otfinkieu. 

0) "MakellaicGraollaarMaMaayindependeal 
contractor «bo fiiuiutos arMataawmatkn. (Tutete«, 
or assistance lo aa allerer ar aa/sncr contractor la aap- 

port of the preparation or suhmtaaoo of sn oner tor l 
Government contract by that «florae. Aa ineVpcncVnt 
Contractor ii not a marketiag consultant when reader- 

(I) Service« excluded la FAR J7.2M; 
(ii) Routine engineering and technical services 

(inch ai äastallatien, operation, or aiaiatenance of ty> 
tuns, OQjufMuefH, fortwäre« cornponepo, or ftcaraesX 

(111) Routine legal. Kturial, «editing, «ad 
accounting services; or 

(iv) Training service«, 
(2) OrganizjtioQxl conffct of iMerett memt dial 

because of other activities or relationships wah orte 
persons, a person la unable or poteotiaBy »able to rea- 
der impartial assistance or advice to the Government, or 
the person s objectivity is performing the oaeju.t work 
is or might be otherwise Impaired, or a person has aa 
safair competitive advantage. 
(b) Aa individual or firm that employs, retains, or 

engages contractually one or mare marketing coroaaants ■ 
connection wir* a contract, thai submit to me am acting 
officer, with respect to each marketing consutant, me car- 
rificttes described below, if the individual« Am «aotiöed 
that it is the apparent eucceasful offerer. 

(c) The ceniflcaie* must contain the foOowisg: 
(1) The name of the agency and the auraber of the 

solicitatjoa in oaraion. 
(2) The name, address, telephone number, and feder- 

al taxpayer idrmiflralion number of the markeang eon- 
nil tint. 

(3) The name, address, and telephone number of a 
responsible officer or employee of the aurketmg con- 
sultant who has personal knowledge of the rnarketing 
consultants Involvement in fee contract 

(4) A description of the nature of die services ren- 
eged by or eo he rcrricrtd by dgmartrrire;rrinmhanl 

(5) The uanM\«da7tas,sndkdepbooe number of dm 
cBcnt or tfhr ms, and the name of a ivjsponsue officer or 
employee of the marketing consultant who Is knowl- 
edgeable about the service« provided to such cheats), 
and a dencriptJon of the nanuuof dte servKcs STindcrad 
losuchcbn^),CbnnWfauuV>rnMth»proviMlo 
the Contactor by dm aaariaafcg ceusuhsnisnysisrkct- 
ing consultant is fandering at, sa the 12* atonfe preced- 
ing dw dn» of a* ( 

• >»|i  iitrn»»»<rfa». 
«»»■■em 

i«ia i' >jL«fcf»«<TW> 

respecting the same subject auaer of *• autaat soOei- 
lation, or directly relating Is such subject manor, to the 
Oovernmeut or any other chant (hcluolug any foreign 
government or pr non). 

(6) Astaseaxntriiatteairnsawhoslgaintcertifi- 
oiercrlhet(1rMCc«u)actmluulafcffaH4 0Vma«et- 
ing consultant of tu) catenae» of Subpart • J «ad Office 

afFncMPrccuraouWftiacvUuMrnM. 
(7) The agnntnre, aame, title, employ«'i name, 

address, «ad telephone namber of the persons who 
sagaed the cartjficasM lor both *e i 

(d) msoVtticnk the epparemsucceenfltl offer« 
ward ID the Cauuacang Officer t cartiflcaaa äenadbythe 
marketimg consultant that the «urfcetJng ronaalreat ha« 
been told of the exiaaeace of Subpart 9 J and Office of 

LPolicy LaaarVM.and met 
miry, and to the ban of i 

tsars knowledge and bebet the ccaauh 
unfair coanjeeiuve advantage a» the priaae Cenencaor with 
rnapnet n> the «arvices tuadured or as be i 
auction whh the anm iiatam. or that saj 
advansaea that, to the beet of the ccueuJcanrs l 
and belief, does or aaay exist, has been dtekxad to the 

(•) FaOun of the offerer to provide the eertificadoe« 
may naalt in the offerer being aetermmed inengmle tor 
award. Mtiwnrnsnntntioa of any fact aaay maott in the 
aasesnaaant of penalties aneociaaod whh buna certalasaojons 
or sflch other provisions provided lor by law or refutation. 

(End ofprovunoa) 

52JM4 Orgaaixatioaal ConfllcU ef jattrest 
CiilltVsta   AJ.Inui ■ aad «saertanre Santa». 
As prescribed ht 9J07-l(c), insert the foDowing Provi- 

sion: 
ORGANIZATIONAL CMNFUCTS OF INTEREST 
CERTIFICATE—ADVISORY AND ASSISTANCE 

SERVICES (NOV1991) | 
(a) "Orgnaixatiaaal conflict of intnrast* i 

• of other nc&vittBS 
, a person is unable or | 

ainnsecc or advice to the I 
00008% objectivity in perfonaaag the ctaMiat'i work i« or 
might be otherwise impaired, or a person has an i 

(b) Aaoflerar notified that hia aa 
fT,    II ,   alula  ■■■IIIMI   -*-- -'— ■ *■      * 1_ ooerar «waWi pravHaV ■• CaTneDCssV oBKnäMo ■ 

(c) of dait previMstv 
(c) Tbt cmitk* mm camim it tottamkc 

(1) Hm» attorney ******** ot&nlki- 

(2) I!» —e, addrew, ttkphoae nwibu, md fadg- 
at wqwyw iJfiifV uitm nombcrof the i 

(3) A dsUCripuOnR of tht 1 
QBWd by or to be nodsvidofl «bei 

< <■ OK Mivicu i 
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Appendix B. Applicable Federal Acquisition Regulation Subpart and Provisions 

(4) The 1*111«, eddnat, tclepboae aaaber of the 
dim or client(i), i it IUJWMI of the tavka rendered 
to fte pievioas cBem(iX mi dw MM of I response«; 
officer or employee of die offerer wbo It taowledfeabk 
abosi the services rciideartioesch dient tad« 12* 
month» proeedloi lie tee ef lie cerofcaüco, ier*e« 
»ere rendered «o die Ooiuifrt or My •**■?■* 
(inc1udla| • fortlpi n>.trne—I or peoeo) rtspecdnf. 
the «me subject tuoer of *e IMUM »eHcluoot, or 
directly ftUÜflj «9 »xhiuk>d»uoec. TV «|t«ey end 
COMT»^ Mr*)« i*^er «Uco I« icrvicu <m itaAni 
BuMil»bekw»udeOietfabl*. 

• i^woiiitdJtiiii itia«>,aiiH* ■»»»»—< 

(5) A s&lemeal dial fte sow who rip» *• oa»* 
caie has made toothy ■* **. *» *» be* of his or bar 
kiwwfedfe *nd bdH to ml or potential eoofla of 
Interest or ufalr eoapeud** tdvuiaie esttu v« 
respect to die *dvtary and isfctance «vice« » bt pro- 
vidod m eoonectlen with me suum conwa. or th« aay 
actual or poienlU conflict ef iMerest or «nf»ir cootctt- 
live advantate tut doe* er any «xl* widi reaped ID lbs 
contact la qoestioa has beta eommwiicaied la vdtini 
to Ihe Contract»» Officer or til or btr reptaenttlh«. 

(6) m*I|BaMt,aanie,wptoyer,iiiiir*,to*a», 
and telephone aomber of fte person wbo tltned t* cor- 
dflcau. 
(d) Faüoro of the offerer ■ provide *e eertifVadoa 

nay retuh la lb* offerer btiai determined toeUpb« far 
»ward. Mbrepreseauiioa of aty fact a»y result ■ lb* 
assessment of penalde* a>sodsied win falle cerdBct» 
ÜOM or neb other provlilc«! provided for by to« or 
rcfoladoa. 

(EadofpmUoa) 
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Appendix D. Summary of Prior Audits and 
Other Reviews 

General Accounting Office 

On October 20, 1993, the General Accounting Office announced Project 
No. 966588, a survey to determine what Federal agencies are doing to avoid 
potential conflicts of interest by their consulting services contractors, and 
whether sufficient information exists to determine where potential conflicts 
exist. Within DoD, the General Accounting Office reviewed consulting service 
contracts awarded by the Naval Command, Control, and Ocean Surveillance 
Center, San. Diego, California; the Naval Air Warfare Center, Weapons 
Division, China Lake, California; and the Navy Regional Contracting Center, 
San Diego. As of July 21, 1994, the review is in progress at Naval Sea 
Systems Command, Arlington, Virginia; Naval Air Systems Command, 
Arlington; Office of the Chief of Naval Research, Arlington; Navy Regional 
Contracting Center, Washington, D.C.; and Military Sealift Command, 
Washington, D.C. The Chairman, Subcommittee on Federal Services, Post 
Office, and Civil Service, Senate Committee on Governmental Affairs, 
requested the audit. 

Report No. GAO/NSIAD 91-60 (OSD Case No. 8382), "Test and Evaluation - 
The Director, Operational Test and Evaluation's Controls Over Contractors," 
December 1990. The report states that the Institute for Defense Analysis, a 
federally funded research and development center, used contractors who had 
worked on programs to perform operational test and evaluation of those 
programs. The report also questions the objectivity of the Institute for Defense 
Analysis because of its work for DoD organizations responsible for system 
acquisition and development testing. The report recommended that the 
Director, Operational Test and Evaluation, DoD, require the Institute for 
Defense Analysis to disclose possible conflicts of interest. The Director 
concurred, and stated that in November 1990, the Institute for Defense Analysis 
implemented procedures to provide to the Director, Operational Test and 
Evaluation, DoD, information on any consultant working on operational test and 
evaluation projects for which any appearance of conflict of interest could exist. 

Report No. GAO/NSIAD 90-119 (OSD Case No. 8026-A), "Consulting 
Services - Role and Use in Acquiring Three Weapons Systems," August 1990. 
The General Accounting Office evaluated DoD use of consulting services in 
acquiring the Army's fiber optic guided missile, the Navy's V-22 tiltrotor 
aircraft, and the Air Force's Peacekeeper Rail Garrison missile basing system. 
The report does not identify conflicts of interest, but stresses the need for 
Government awareness of consultant employment relationships to make 
informed judgments about potential conflicts; the need to evaluate conflicts of 
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Appendix D. Summary of Prior Audits and Other Reviews 

interest on a case-by-case basis; and the use of appropriate contract clauses to 
avoid or mitigate identified conflicts. The report does not contain any 
recommendations to DoD concerning organizational conflicts of interest. 

Inspector General, DoD 

Report No. 92-OIG-01, "Independent Cost Estimating for Major Defense 
Acquisition Programs," February 5, 1992. The report states that two principal 
support contractors for Air Force programs prepared the cost estimates for those 
programs. This practice was not conducive to the preparation of an estimate 
free from influence by program advocates. The report recommended that the 
Assistant Secretary of Defense (Program Analysis and Evaluation) revise 
DoD Directive 5000.4 to require that the Cost Analysis Improvement Group 
review and approve the use of all contractors in preparation of independent cost 
estimates to preclude conflicts of interest. The recommendation was 
implemented in a revised directive that became effective November 24, 1992. 

Report No. 91-115, "Consulting Services Contracts for Operational Test and 
Evaluation," August 22, 1991. The report states that the Military Department 
operational test agencies frequently used the same services contractors to 
support operational tests for major Defense acquisition systems that participated 
in the development of the systems. As a result, operational tests may not attain 
the desired impartiality and independence, test assessments may be biased, and 
systems may be produced and deployed with unknown performance limitations. 
The report states this situation fits the general description of an organizational 
conflict of interest even though it is not one of the specific examples mentioned 
in FAR subpart9.5. The report recommended that the Director, Operational 
Test and Evaluation, DoD, revise DoD Directive 5000.2 to require program 
managers to maintain a list of all advisory and assistance services contractors 
and subcontractors that participated in the development, production, or testing 
for major Defense acquisition systems. As of July 28, 1994, the revision was 
not issued because numerous additional changes to the directive are required as 
a result of recent legislation. 

Report No. 91-042, "Software Engineering Support Contracts for 
Intercontinental Ballistic Missiles," February 6, 1991. The report states that a 
potential for organizational conflicts of interest existed because a contractor 
assisted the Peacekeeper Rail Garrison Program Office in determining work 
requirements and resources and later performed the work. The report made no 
recommendations. 

Report No. 90-092, "Quick-Reaction Report on the Audit of the Procurement of 
Contract Reconciliation Services by the Defense Logistics Agency," July 2, 
1990. The report states that Defense Logistics Agency had contracted with a 
large public accounting firm to reconcile DoD contracts. Some of the 
contractors could have been clients for whom the accounting firm provided audit 
or management consulting services. In such cases, the accounting firm could 
have a conflict of interest.   The report recommended modifying the contract to 
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prohibit the accounting firm from reconciling DoD contracts with clients of the 
accounting firm. On August 10, 1990, the Deputy Comptroller, Defense 
Logistics Agency, gave written notice of the prohibition to the contractor and 
directed the contracting officer's technical representative to enforce it. 

Report No. 89-104, "Acquisition of the MK-50 Torpedo Program," August 29, 
1989. The report recommended that Naval Ocean Systems Center include 
restrictive conflict of interest clauses in contracts for support services. The 
Naval Ocean Systems Center implemented the recommendation. 

Report No. INS 88-002, "Inspection of Defense Supply Service-Washington," 
February 22, 1988. The report states no formal means ensured that follow-on 
contracts for related work are not awarded to contractors restricted from bidding 
because of conflict of interest clauses in previous contracts. The report 
recommended that the Defense Supply Service-Washington publish a list of 
contractors that were restricted from bidding. Management agreed to 
implement the recommendation. 
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Appendix E. Summary of Questionnaire 
Responses 

The Inspector General, DoD, was requested to obtain answers to 
seven questions during the audit. We included the questions in a questionnaire 
to 46 DoD contracting activities. The questions and the responses received are 
summarized below. 

Question 1, Number of Filed Conflicts of Interest Certificates 

How many organizational conflict of interest certificates have contractors filed 
with your activity since the requirement became effective on October 22, 1990? 

Response Summary. Of the 46 contracting activities responding to the 
questionnaire, 9 contracting activities reported receiving a total of 31 certificates 
from October 22, 1990, through December 31, 1992. One contracting activity 
stated it obtained certificates but did not provide the number received, and 
7 contracting activities did not answer the question. The other 29 contracting 
activities reported receiving no certificates. 

Audit Comment. DoD does not have a data base identifying the numbers of 
certificates filed, and this information was not readily available at most of the 
DoD contracting activities. The DoD contracting activities should have 
obtained more certificates than were reported as received. Certificates were not 
received because contracting officers did not always include in contract 
solicitations the FAR provisions that required the certificates, contracting 
officers did not notify apparent successful offerers to submit the certificates 
when the FAR provisions were in the contract solicitations, and successful 
offerers did not file the certificates when tendered the contracts. See 
Finding A. 

Question 2, Reports of Conflict or Unfair Advantage 

Were there any instances where an apparent successful offerer reported an actual 
or potential conflict situation or unfair competitive advantage that they identified 
as significant? 

Response Summary. Of the 46 contracting activities, 4 reported that in 
5 instances the contractors reported a potential or actual conflict of interest that 
was considered significant. 
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Question 3, Making Information Available 

Do contracting officers at your activity and program officials supported by your 
activity believe that making more conflict of interest information available to the 
Government and placing increased emphasis on a preaward review for the 
presence of conflicts of interest have increased the likelihood that the 
Government will receive unbiased advice from its consultants? 

Response Summary. 

Yes 26 
No 12 
No opinion 8 

The 12 contracting activities, which did not believe that making more 
information available and emphasizing preaward reviews were useful, stated that 
locally prepared guidance and the FAR guidance on procurement integrity and 
conflicts of interest that existed before OFPP Policy Letter 89-1 were sufficient. 

Question 4, Lessening the Likelihood of Unfair Advantage 

Do contracting officers at your activity and program officials supported by your 
activity believe that the requirements in FAR subpart 9.5 have lessened the 
likelihood that consultants or marketing consultants will attempt to obtain an 
unfair competitive advantage? 

Response Summary. 

Yes 20 
No 11 
No opinion 15 

Contracting activities that did not believe that the amended FAR subpart 9.5 
was helpful in preventing contractors from gaining an unfair competitive 
advantage offered the following reasons: the FAR guidance is vague and 
difficult to understand, and the revised guidance added no additional benefits 
over previous guidance. 
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Question 5, Sufficient Means Existed to Obtain Unbiased 
Performance 

Do contracting officers at your activity and program officials supported by your 
activity believe that sufficient means existed before OFPP Policy Letter 89-1 for 
obtaining unbiased contract performance and discouraging the obtaining or 
exploitation of unfair competitive advantage? 

Response Summary. 

Yes 13 
No 20 
No opinion 13 

The contracting activities providing positive responses generally stated that 
sufficient conflict of interest requirements were already in the FAR and in 
locally prepared provisions and guidance. 

Question 6, FAR Procedures Understandable 

Do contracting officers at your activity and program officials supported by your 
activity believe that the procedures in FAR subpart 9.5 are understandable and 
easy to implement without great expense to the Government or contractors? 

Response Summary. 

Yes 34 
No 9 
No opinion 3 

Audit Comment. Although the majority of the contracting activities provided 
positive responses, interviews with individual contracting officers showed that 
many contracting officers did not have a good understanding of the certification 
requirements. See Finding A. 

Question 7, Changes to the FAR 

Do contracting officers at your activity and program officials supported by your 
activity believe that any changes should be made to FAR subpart 9.5? 
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Appendix E. Summary of Questionnaire Responses 

Response Summary. 

Yes 13 
No 30 
No opinion 3 

Changes recommended by the contracting activities included: 

o Rewrite in language that can be readily understood by nonlawyers, 
and provide additional details about the procedures to follow. 

o Delete the exemption for the services excluded from the definition of 
advisory and assistance services by FAR 37.204 because conflicts of interest can 
occur on any type of acquisition.  [FAR 9.5074(d) pertains.] 

o Include a standard provision so that every time a provision is required 
approval does not have to be obtained.  [FAR 9.506 pertains.] 

o Address conflicts of interest avoidance plans as a tool to identify and 
avoid potential conflicts of interest. 

o OFPP should review the need for standard clauses relating to 
organizational and consultant conflicts of interest for those contracting efforts 
that consist of research and development but involve significant contractor 
engineering support. OFPP should offer guidance on when to use those clauses, 
especially in the event the contracting officer determines that the use of such 
clauses will significantly and negatively affect competition. 
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Appendix F. Proposed Federal Acquisition 
Regulation Changes 

9.507-1, "Solicitation Provisions" 

Add (e) as follows: 

(e) The contracting officer shall obtain the certificates required by the provisions 
at 52.209-7 and 52.209-8 or a written statement giving reasons why the 
certifications cannot be made from all offerors with initial proposals, and 
evaluate any information therein which might indicate the existence of an 
organizational conflict of interest. If the contracting officer determines an 
organizational conflict of interest exists which might preclude award to any 
otherwise eligible offeror, the contracting officer shall provide written notice to 
such offeror as prescribed in 9.504(e). If the contracting officer determines that 
an offeror with a potential organizational conflict of interest should remain in 
competition and that award to such offeror is in the best interest of the United 
States, the contracting officer shall request a waiver in accordance with 9.503. 

31.205-33, "Professional and Consultant Service Costs" 

Add (c)(5) as follows: 

(c)(5) Services by marketing consultants in support of the preparation or 
submission of an offer for a Government contract when the contractor and 
marketing consultants did not submit the organizational conflicts of interest 
certificates required by FAR 52.209-7. 

52.209-7, "Organizational Conflicts of Interest Certificate - Marketing 
Consultants" 

Change (b) as follows (underlined text to be added): 

(b) An individual or firm that employs, retains, or engages contractually one or 
more marketing consultants in connection with a contract shall, with its offer, 
submit to the contracting officer, with respect to each marketing consultant, the 
certificates described below in paragraph fc) of this provision, if-the-individual 
or--feflv-is-rioti-f4ed-<hat-Jt--is--the-^ppareflt-sueees*fel-of-feF0f. Offerors who are 
unable to provide the certificates shall provide a written statement giving 
reasons why the certifications cannot be made. 
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Change (e) as follows (underlined text to be added): 

(e) Failure of the offeror to provide the certifications may result in the offerer 
being determined ineligible for award. Misrepresentation of any fact may result 
in the assessment of penalties associated with false certifications or such other 
provisions provided for by law or regulation, including disallowance of 
marketing consultant costs. 

52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and 

Assistance Services" 

Change (b) as follows (underlined text to be added): 

(b) Afl--o#erer--fwtif4ed-4hat-44-4s--the-appa*ent-^^ All offerers 
shall, with their offers, provide submit to the contracting officer the certificate 
described in paragraph (c) of this provision. Offerers who are unable to 
provide the certificate shall provide to the contracting officer a written statement 
giving the reasons why the certification cannot be made. 
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DoD contracting officers did not include in eight contracts a restrictive clause 
that was required because potential organizational conflicts of interest existed. 
Information on the work statement, the potential conflict of interest, and the 
omission of the clause is summarized below for each contract. 

Contract DAAB07-91-D-F005 

Contracting Activity: Army Communications-Electronics 
Command 

Competitive: Yes 
Award Amount: $115,000,000 (basic plus 

4 option years) 
Contractor: GTE Government Systems Corporation (GTE) 

Statement of Work. Provide program management and control and 
performance of software quality assurance management and configuration 
management functions for the AN/TTC-39 and AN/TYC-39 circuit and message 
switches; provide AN/TTC-39 and AN/TYC-39 system engineering, equipment 
design modifications, logistic support, and field assistance technical services. 

Evaluation. GTE developed the AN/TTC-39 and AN/TYC-39 switches in the 
early 1980s and has been the sole producer of the switches. However, the 
Government purchased the technical data package under the initial production 
contract. According to the contracting officer's market survey, 11 other 
contractors showed interest in performing the statement of work. However, 
none of the 11 contractors bid, citing reasons such as limited personnel, no 
teaming partners, services not within scope of company abilities, and other 
contract commitments. 

The contract requires the contractor to provide engineering support and to 
develop design modifications/enhancements (upgrades) to the AN/TTC-39 and 
AN/TYC-39 circuit and message switches. Development of design 
modifications will give GTE an unfair competitive advantage when bidding on 
future contracts to supply or install modified or upgraded items. The contract 
should have contained an organizational conflict of interest clause restricting 
GTE from bidding as a prime contractor or subcontractor to supply hardware or 
perform modifications for the AN/TTC and AN/TYC circuit and message 
switches. The contracting officer obtained approval from legal counsel and die 
Principal Assistant Responsible for Contracting, Army Communications- 
Electronics Command, to insert a restrictive clause in the contract solicitation. 
During negotiations, the contracting officer agreed to a request from GTE to 
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omit the organizational conflict of interest clause from the contract. The 
contracting officer did not obtain written approval from the Principal Assistant 
Responsible for Contracting to exclude the restrictive clause from the contract. 

Discussion with Contracting Activity Officials. The contracting officer stated 
that a restrictive provision was included in the contract solicitation because the 
procurement was competitive. The contracting officer stated that a restrictive 
clause was not included in the contract because GTE was the only offerer. 

Conclusion. A restrictive clause should be in the contract, or the contracting 
officer should have obtained written approval from the head of the contracting 
activity to waive the restrictive clause. GTE will gain an unfair competitive 
advantage on any follow-on production contracts by virtue of the work 
performed on contract DAAB07-91-D-F005. Additionally, without a restrictive 
clause, GTE is placed in a position that could impair its objectivity and result in 
GTE recommending procurement of its own products or services. 

Contract DNA001-92-C-0029 

Contracting Activity: Defense Nuclear Agency 
Competitive: No 
Award Amount: $6,523,425 
Contractor: Northrop Corporation (Northrop) 

Statement of Work. Adapt the existing ORION effectiveness model, which 
was proprietary to Northrop, to perform the quantitative and comparative 
analyses of operational concepts and system configuration options relevant to the 
Open Skies Treaty negotiations. This contract was for the third phase of an 
effort to develop an aerial inspection and modeling system. The May 18, 1992, 
statement of work included the following statements: 

o Additional sensor, media, and aircraft types shall be added and 
adapted to enable the evaluation of candidate treaty equipment (section 6.1.5). 

o Continue support on Open Skies systems acquisition planning. As 
specified in phase 2, task 5.6, the contractor shall continue to assist the Defense 
Nuclear Agency in conducting feasibility and utility studies leading to the 
development and procurement of an integrated Open Skies system, sensors and 
aircraft, to turn over to the Air Force as the agency responsible for the Open 
Skies program (section 6.8). 

o The contractor shall conduct an extensive trade-off evaluation of the 
various candidate aircraft, the planned sensors, and the supporting avionics 
equipment. Several different approaches may be developed by the Government, 
and the contractor may be asked to assist in documenting and technically 
assessing these approaches to enable the Government to reach a decision 
(section 6.8.1). 
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Evaluation. The contract permits Northrop to recommend what sensor 
systems, avionics equipment, and aircraft will be purchased to support the Open 
Skies program. The Defense Nuclear Agency included a restrictive clause in 
the proposed letter contract in accordance with FAR subpart 9.5, which requires 
adding restrictions when a contract may give the contractor a competitive 
advantage. Northrop, in a May 20, 1992, letter, stated that acceptance of the 
letter contract was contingent on removal of the organizational conflict of 
interest clause and incorporation of a revised statement of work dated May 18, 
1992. The revisions to the statement of work involved sections 6.8.1 and 6.8.3, 
which originally required Northrop to develop specifications. The revised 
statement of work does not require Northrop to develop specifications, but does 
require Northrop to perform studies and trade-off evaluations and provide the 
Government advice on the procurement of aircraft, sensors, and supporting 
avionics equipment for the Open Skies program. 

Discussion with Contracting Activity Officials. The contracting officer did 
not remember any organizational conflict of interest issue involving the 
contract, but said that based on the Northrop letter, a change must have been 
made to the statement of work. 

The Deputy General Counsel, Defense Nuclear Agency, believed that a 
restrictive clause was not necessary because the quantities of equipment to be 
acquired according to advice given on this contract were insignificant, and the 
equipment acquired would be very simple. 

An Open Skies program official, who recalled attending a meeting with the 
contracting officer and Northrop personnel, stated that Northrop wanted the 
clause deleted because the clause would prohibit Northrop from selling any 
sensors to the Government in the future. The official further stated he assumed 
the contracting officer made the decision to drop the restrictive clause. 

Conclusion. A restrictive clause should be in the contract. The removal of the 
requirement to prepare specifications from the statement of work did not 
eliminate the potential for an organizational conflict of interest on this contract. 
The work to be performed places Northrop in a position to provide advice that 
will influence procurements, possibly favoring its own products or capabilities. 
The quantity and simplicity of future equipment to be acquired are not relevant 
in the evaluation of potential organizational conflicts of interest. Also, inclusion 
of a restrictive clause would not prohibit Northrop from selling sensors to the 
Government for the indefinite future. The restrictive clause will include a 
definite time limit and, even during the restricted time period, Northrop could 
compete for contracts to supply sensors for programs other than the Open Skies 
program. 
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Contract DNA001-92-C-0148 

Contracting Activity: Defense Nuclear Agency 
Competitive: Yes 
Award Amount: $1,097,053 
Contractor: Strategic Planning International, Inc. 

Statement of Work. Plan, develop, manage, and report on the conduct of 
two or three conferences per year which provide for open, frank, and 
substantive discussion among senior Government officials, senior industry 
executives, foreign government representatives, and accomplished members of 
academia addressing matters concerning nuclear weapons and nuclear weapon 
acquisitions; perform topical research and analysis, as well as analysis of 
academic multi-discipline strategic interest topic areas for the 
conferences; independently evaluate and comment on reports developed under 
the contract; provide briefings and briefing support for senior Government 
officials on reports, conference findings, and other assessments; review and 
assess academic studies and research reports and other reports; and perform 
additional topic development and analyses. 

Evaluation. Strategic Planning International, Inc., could provide advice and 
assistance to Defense Nuclear Agency and exercise discretion that would benefit 
Strategic Planning International, Inc., and clients. The contract may also allow 
Strategic Planning International, Inc., access to program and planning 
documents involving the Department of Energy and other DoD Components that 
could give Strategic Planning International, Inc., a competitive advantage on 
future contracts. The contract should contain a restrictive clause prohibiting 
Strategic Planning International, Inc., from bidding on subsequent contracts 
involving programs or topics developed or evaluated under this contract, and 
from being a marketing consultant or subcontractor to other contractors bidding 
on the contracts. The contract solicitation properly included a restrictive 
provision. 

Discussion with Contracting Activity Officials. The Deputy General Counsel, 
Defense Nuclear Agency, and the contracting officer believed that little 
potential for conflict of interest existed and that a restrictive clause was not 
needed in the contract. The contracting officer stated that the restrictive 
provision was inserted in the contract solicitation by error. 

Conclusion. A restrictive clause should be in the contract. We do not agree 
that little potential for a conflict of interest existed or that little potential for a 
conflict of interest is a valid reason for not including a restrictive clause in the 
contract. The potential for an organizational conflict of interest is significant 
because the contract places Strategic Planning International, Inc., in a position 
to provide advice to the Government concerning the programs and topics 
developed or evaluated under the contract and could give Strategic Planning 
International, Inc., and its clients an unfair competitive advantage when bidding 
for subsequent contracts involving those programs or topics. 
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Contract N00123-92-D-5491 

Contracting Activity: 

Competitive: 
Award Amount: 
Contractor: 

Navy Regional Contracting Center, 
San Diego 
Yes 
$2,282,767 
Engineering Visions, Inc. 

Statement of Work. Provide engineering and technical services including the 
writing of equipment test and repair specifications. 

Evaluation. The contract requires Engineering Visions, Inc., to develop 
equipment test and repair specifications and equipment specifications for 
DoD contracts. A conflict of interest will occur if Engineering Visions, Inc., is 
awarded a follow-on contract to test or repair equipment using the specifications 
it developed under the contract, performs such test and repair work as a 
subcontractor to another contractor, or recommends test and repair procedures 
that would give a company with which it has a marketing consulting 
arrangement an advantage. The contract should have contained an 
organizational conflict of interest clause restricting the contractor from bidding 
on future contracts that are related to the test and repair and bid specifications 
developed under the contract, and from performing the work as a subcontractor. 
A restrictive provision was placed in the contract solicitation. The contract file 
did not document why the restrictive clause was not included in the contract. 

Discussion with Contracting Activity Officials. The contract specialist for the 
contract agreed that an organizational conflict of interest could occur, and stated 
that he probably should have recommended to the contracting officer that the 
contract include an organizational conflict of interest restrictive clause. 

Conclusion. A restrictive clause should be in the contract. 

Contract DAAA09-91-C-0341 

Contracting Activity: 

Competitive: 
Award Amount: 
Contractor: 

Army Armament, Munitions, and 
Chemical Command 
No 
$886,920 
Nomura Enterprises, Inc. 

Statement of Work. Maintain control over engineering documentation to the 
degree necessary to define the technical data for the M1/M1A1 tank fire control 
system   in   accordance  with  military   specification  MIL-STD-482A.      The 
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objective of the contract was for a single contractor to provide consolidated 
storage and maintenance of original documents for all line replaceable units in 
the tank fire control system. 

Evaluation. Nomura Enterprises, Inc., will control technical data that could 
benefit it and other contractors in bidding for contracts on tank fire control 
system components. We examined two additional contracts awarded by the 
Army Armament, Munitions, and Chemical Command to Nomura Enterprises, 
Inc., that were manufacturing contracts, although not for the 
M1/M1A1 program. 

Discussion with Contracting Activity Officials. The contracting officer said 
the work was routine and no potential existed for the contractor to influence 
requirements. The contracting officer's technical representative agreed with the 
contracting officer's assessment. Both the contracting officer and the technical 
representative stated no danger of an organizational conflict of interest existed 
because Nomura Enterprises, Inc., was not a manufacturer. The contracting 
officer's supervisor at the Army Armament, Munitions, and Chemical 
Command agreed that the contract should have contained a restrictive clause 
because Nomura Enterprises, Inc., is a manufacturer. 

Conclusion. The contract should have included an organizational conflict of 
interest restrictive clause prohibiting Nomura Enterprises, Inc., from subsequent 
contracts supporting the M1/M1A1 tank fire control system or from being a 
marketing consultant or subcontractor to any contractor supporting the 
Ml/Ml Al tank fire control system. A potential organizational conflict of 
interest exists because Nomura Enterprises, Inc., will have access to technical 
data that could give it an unfair competitive advantage when bidding on 
subsequent contracts to manufacture or upgrade tank fire control system 
components. 

Contract DAAB07-91-C-J522 

Contracting Activity: Army Communications-Electronics 
Command 

Competitive: Yes 
Award Amount: $397,915 
Contractor: Lockheed Sanders, Inc. 

Statement of Work. Perform a study to establish the important trends in 
imaging seeker development that impact countermeasure requirements, confirm 
or deny the professed immunity of imaging seekers to existing countermeasures, 
and postulate deceptive techniques and associated hardware requirements for 
future countermeasures that are effective against imaging seekers. Task 6, 
"Develop CM Requirements," states that the contractor shall recommend a set 
of requirements for a countermeasure system, or systems, for defeating imaging 
seekers. 
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Evaluation. Lockheed Sanders, Inc., is a subsidiary of Lockheed Corporation. 
Performance of the study could give Lockheed Corporation a competitive 
advantage over Ford Aerospace and Raytheon, which were two imaging seeker 
developers identified by contracting personnel. 

Discussion with Contracting Activity Officials. An Army Communications- 
Electronics Command contracting officer agreed that a potential conflict may 
exist. 

Conclusion. The contract should have included an organizational conflict of 
interest restrictive clause that prohibited Lockheed Sanders, Inc., and any other 
subsidiaries of Lockheed Corporation from receiving contracts or subcontracts 
relating to the development and production of future countermeasure systems 
and components. 

Contract MDA903-91-D-0030 

Contracting Activity: Defense Supply Service-Washington 
Competitive: Yes 
Award Amount: $1,561,160 
Contractor: Science Applications International 

Corporation 

Statement of Work. Provide quick-turn-around, analytic support services to 
carry out systems and operational analyses and force design and structure 
tradeoffs related to strategy, doctrine, combat development, and systems 
acquisition by the Army. Develop, update, and evaluate simulation models, 
including war games and data supporting models. The contractor will perform 
specific tasks as directed by the contracting officer. The tasks are in the 
following four general areas: 

o the Army's strategic roles and missions in support of the national 
military strategy; 

o force structure, force design, weapon or other systems, including 
performance and cost effectiveness analyses, resource allocation, and priority 
determination; 

o the design and operation of systems and policies concerning personnel 
management and the human element in combat; and 

o analysis models in all Army functional areas. 

Evaluation. Science Applications International Corporation will influence 
Army decisions on Defense program requirements, weapon system requirement 
analysis methodology, and equipment modernization options. The advice that 
Science Applications International Corporation provides the Army on tasking 
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under this contract could influence the contractor's independence and objectivity 
on follow-on contracts for test and evaluation of Army weapon systems and 
provide it with a competitive advantage in bidding on other Army contracts or 
performing work as a subcontractor. The contract should have included an 
organizational conflict of interest clause prohibiting Science Applications 
International Corporation from bidding on subsequent equipment modernization 
contracts or other contracts for which it developed requirements. The restrictive 
clause should also prohibit Science Applications International Corporation from 
being a marketing consultant or subcontractor to any contractor bidding on the 
contracts. 

Discussion with Contracting Activity Officials. The contracting officer 
neither agreed nor disagreed that an organizational conflict of interest clause 
should have been included in the contract. The contracting officer 
recommended the matter be discussed with the contract specialist for the 
contract. The specialist agreed that some tasks could have a potential for 
conflicts of interest and that an assessment should have been done. The 
specialist stated that Defense Supply Service-Washington did not want to 
prohibit the contractor from performing any future work. 

Conclusion. A restrictive clause should be in the contract. The FAR guidance 
does not allow the contracting activity to omit a restrictive clause simply 
because the contracting activity prefers not to prohibit the contractor from 
performing future work. The contracting officer should have included a 
restrictive clause or obtained a head-of-agency waiver in accordance with 
FAR 9.503. 

Contract MDA903-92-D-0108 

Contracting Activity: Defense Supply Service-Washington 
Competitive: Yes 
Award Amount: $3,594,652 
Contractor: Digital Systems Research, Inc. 

Statement of Work. Provide technical, analytical and management assistance 
to the Software and Intelligent Systems Technology Office, Advanced Research 
Projects Agency. 

Evaluation. The statement of work required the contractor to investigate 
proposed and ongoing research issues, and to provide the necessary technical 
and analytical assistance to enhance the selection and performance of selected 
research in all areas of interest to the Software and Intelligent Systems 
Technology Office. Work performed under the contract may enable the 
contractor to influence the direction of research by the Software and Intelligent 
Systems Technology Office. The investigative and assistance work performed 
by Digital Systems Research, Inc., will influence research projects funded by 
the Software and Intelligent Systems Technology Office and perhaps which 
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contractors perform the research. The work on the contract could result in 
Digital Systems Research, Inc., recommending research projects in areas in 
which the contractor or its other clients have an interest. The knowledge that 
Digital Systems Research, Inc., will gain concerning the selection of future 
research projects will provide the contractor with an unfair competitive 
advantage over competitors who are not made aware of the projects until 
contract solicitations are issued. Digital Systems Research, Inc., should be 
restricted from bidding on subsequent research contracts awarded by any DoD 
Component that relate to the research responsibilities of the Software and 
Intelligent Systems Technology Office, and from being a marketing consultant 
or subcontractor to other contractors bidding on such contracts. 

Discussion with Contracting Activity Officials. The contracting officer and 
contract specialist responsible for the contract agreed that a potential conflict of 
interest could occur and that the contract should have had a restrictive clause. 

Conclusion. A restrictive clause should be in the contract. 
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Appendix H.  Summary of Potential Benefits 
Resulting From Audit 

Recommendation 
Reference Description of Benefit 

Amount and/or 
Type of Benefit 

A.l.a. 

A.l.b., A.I.e., 
A.l.d., 

A.3, B.l.a., 
B.l.b, B.2. 

A.2., B.l.c. 

Internal Controls. Increases the 
likelihood of preventing 
organizational conflicts of interest 
by permitting timely evaluation of 
contractor certifications disclosing 
potential organizational conflicts of 
interest. 

Internal Controls. Increases 
likelihood of preventing 
organizational conflicts of interest 
by establishing controls to verify 
contracting officer and contractor 
compliance with FAR organizational 
conflict of interest provisions. 

Program Results.  Requires 
compliance with FAR organizational 
conflict of interest provisions on 
existing contracts. 

Nonmonetary. 

Non monetary. 

Nonmonetary. 

64 



Appendix I. Organizations Visited or Contacted 

Department of Defense 
Director, Defense Procurement, Washington, DC 

Department of the Army 
Inspector General, Department of the Army, Washington, DC 
Army Armament Munitions and Chemical Command. Rock Island, IL 
Army Aviation and Troop Command, St. Louis, MO2 

Army Communications-Electronics Command, Fort Monmouth, NJ 
Army Communications-Electronics Activity, Vint Hill Farm Station, 

Warrenton, VA2 

Army Information Systems Command, Fort Huachuca, AZ 
Army Missile Command, Redstone Arsenal, AL2 

Army Space and Strategic Defense Command, Huntsville, AL2 

Army Tank-Automotive Command, Warren, MI2 

Seventh Signal Command, Fort Ritchie, MD3 

Army Research, Development, and Engineering Center, Picatinny Arsenal, NJ 
Belvoir Research, Development, and Engineering Center, Fort Belvoir, VA2 

Army Research Office, Research Triangle Park, NC2 

Army Contracting Support Agency, Falls Church, VA 
Defense Supply Service-Washington, Washington, DC1 

Department of the Navy 
Assistant Secretary of the Navy (Research, Development, and Acquisition), 

Washington, DC 
Chief of Naval Research, Arlington, VA2 

Naval Air Systems Command, Arlington, VA* 
Naval Sea Systems Command, Arlington, VA2 

Naval Supply Systems Command, Arlington, VA 
Space and Naval Warfare System Command, Arlington, VA2 

Aircraft Division, Naval Air Warfare Center, Indianapolis, IN2 

Aircraft Division, Naval Air Warfare Center, Patuxent River, MD2 

Weapons Division, Naval Air Warfare Center, China Lake. CA3 

Crane Division, Naval Surface Warfare Center, Crane, IN2 

Dahlgren Division, Naval Surface Warfare Center, Dahlgren, VA2 

Naval Undersea Warfare Center, Newport, RI2 

Naval Command, Control, and Ocean Surveillance Center, San Diego, CAJ 

Fleet and Industrial Supply Center Charleston, SC2 

See footnotes at end of appendix. 
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Department of the Navy (cont'd) 
Fleet and Industrial Supply Center Norfolk, VA2 

Navy Regional Contracting Center Philadelphia, PA2 

Navy Regional Contracting Center San Diego, CA1 

Navy Regional Contracting Center Washington, DC2 

Department of the Air Force 
Assistance Secretary of the Air Force (Acquisition), Washington, DC 
Aeronautical Systems Center, Wright-Patterson AFB, OH1 

Electronic Systems Center, Hanscom AFB, MA1 

Ogden Air Logistics Center, Hill AFB, UT2 

Oklahoma City Air Logistics Center, Tinker AFB, OK2 

Sacramento Air Logistics Center, McClellan AFB, CA2 

San Antonio Air Logistics Center, Kelly AFB, TX2 

Warner-Robins Air Logistics Center, Robins AFB, GA2 

Air Force Space Command, Peterson AFB, CO2 

Ballistic Missile Organization, Norton AFB, CA3 

Space and Missile Systems Center, Los Angeles AFB, CA3 

30th Space Wing, Vandenberg AFB, CA3 

Air Force Development Test Center, Eglin AFB, FL2 

Phillips Laboratory, Kirtland AFB, NM2 

Defense Organizations 
Advanced Research Projects Agency, Arlington, VA1 

Defense Contract Audit Agency, Alexandria, VA 
Defense Logistics Agency, Alexandria, VA 

Defense Construction Supply Center, Columbus, OH2 

Defense Electronics Supply Center, Dayton, OH2 

Defense Fuel Supply Center, Alexandria, VA2 

Defense Nuclear Agency, Alexandria, VA1 

Non-Defense Federal Organizations 
General Accounting Office, Washington, DC 
Office of Federal Procurement Policy, Washington, DC 
President's Council on Integrity and Efficiency, Washington, DC 
1 Audit visit to site to verify questionnaire response and to review contracts. 
Questionnaire only; no audit visit to site. 
3Audit visit to site to verify questionnaire response. 
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Office of the Secretary of Defense 
Director, Defense Research and Engineering 
Principal Deputy Under Secretary of Defense for Acquisition and Technology 
Director, Defense Procurement 
Comptroller of the Department of Defense 
Assistant to the Secretary of Defense (Atomic Energy) 
Assistant to the Secretary of Defense (Public Affairs) 
Director, Defense Acquisition Regulations Council 

Department of the Army 
Secretary of the Army 
Assistant Secretary of the Army (Research, Development, and Acquisition) 
Commander, Army Armament, Munitions, and Chemical Command 
Commander, Army Communications-Electronics Command 
Commander, Seventh Signal Command 
Director, Defense Supply Service-Washington 
Auditor General, Department of the Army 

Department of the Navy 
Secretary of the Navy 
Assistant Secretary of the Navy (Financial Management) 
Assistant Secretary of the Navy (Research, Development, and Acquisition) 
Commander, Naval Air Systems Command 
Commander, Weapons Division, Naval Air Warfare Center 
Commanding Officer, Naval Command, Control, and Ocean Surveillance Center 
Commanding Officer, Navy Regional Contracting Center, San Diego 
Auditor General, Department of the Navy 

Department of the Air Force 
Secretary of the Air Force 
Assistant Secretary of the Air Force (Acquisition) 
Assistant Secretary of the Air Force (Financial Management and Comptroller) 
Commander, Aeronautical Systems Center 
Commander, Electronic Systems Center 
Commander, Space and Missile Systems Center 
Commander, 30th Space Wing 
Commander, Ballistic Missile Organization 
Auditor General, Department of the Air Force 
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Appendix J. Report Distribution 

Defense Organizations 
Director, Advanced Research Projects Agency 
Director, Defense Commissary Agency 
Director, Defense Contract Audit Agency 
Director, Defense Information Systems Agency 
Director, Defense Intelligence Agency 
Director, Defense Logistics Agency 
Director, Defense Mapping Agency 
Director, Defense Nuclear Agency 
Director, National Security Agency 
Director, On-Site Inspection Agency 
Inspector General, Central Imagery Office 
Inspector General, Defense Intelligence Agency 
Inspector General, National Security Agency 
Director, Defense Logistics Studies Information Exchange 

Non-Defense Federal Organizations 
Administrator, Office of Federal Procurement Policy 
Office of Management and Budget 
Technical Information Center, National Security and International Affairs Division, 

General Accounting Office 
Chairman, President's Council on Integrity and Efficiency Project Subcommittee 

Chairman and Ranking Minority Member of Each of the Following Congressional 
Committees and Subcommittees: 

Senate Committee on Appropriations 
Senate Subcommittee on Defense, Committee on Appropriations 
Senate Committee on Armed Services 
Senate Committee on Governmental Affairs 
House Committee on Appropriations 
House Subcommittee on Defense, Committee on Appropriations 
House Committee on Armed Services 
House Committee on Government Operations 
House Subcommittee on Legislation and National Security, Committee on 

Government Operations 

Senator David Pryor, United States Senate 

68 



Part IV - Management Comments 



Director, Defense Procurement, Comments 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON DC   20301-3000 

ACQUISITION AND 
TECHNOLOGY 

DP (DAR) :'i;';  ' 7 J994 

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE, 
OFFICE OF THE ASSISTANT INSPECTOR GENERAL FOR 
AUDITING, DOD 

THROUGH:     CHIEF, CONGRESSIONAL ACTIONS AND INTERNAL REPORTS 

SUBJECT:  Organizational and Consultant Conflicts of Interest 
(Project No. 3CH-5012) 

This responds to your April 13, 1994, memorandum requesting 
comments on recommendations la and lb in the draft audit report. 
These recommendations are identical to those contained in an 
earlier working draft report for which we provided comments in 
March 1994. 

We do not agree with the need for any FAR revisions for the 
reasons that we previously indicated.  However, I will agree to 
issue a policy memorandum to alert the military departments and 
defense agencies to the problems identified in your audit report. 

Eleanor R. Spector 
Director, Defense Procurement 

a 
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Department of the Army Comments 
Final Report 
Reference 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT  SECRETARY 

U.S. ARMY CONTRACTING SUPPORT AGENCY 
aio* LEESBURO PIKE 

FALLS CHURCH, VIRGINIA  32041-3201 v_^ 

SFRD-KP 
'I o m iw« 

MEMORANDUM FOR INSPECTOR GENERAL (AUDITING).  Ol•TICE OF 
SECRETARY OF DEFENSE, 400 ARMY NAVY 
DRIVE, ARLINGTON. VA 22202-2884 

SUBJECT   Audit Report on Organizational and Consultant Conflicts of Interest 
(Project No  3CH-50I2) 

The Army has reviewed the subject draft report and concurs with the finding that, 
in the contracts selected for review, contracting officers generally failed to include the 
provisions at Federal Acquisition Regulation (FAR) 52 .200-7. "Organizational Conflicts ol" 
Interest Certiricale - Marketing Consultants," and 52.209-8, "Organizational Conflicts of 
Interest Certificate - Advisory and Assistance Services," when appropriate   Additionally, 
when the provisions were properly placed in the solicitation, either certificates were not 
requested or records were not documented when certificates were not applicable for the 
contractor 

Suggested changes to the drall audit recommendations are provided below: 

It is suggested that recommendation A 2 a be revised to read Notify contractors to 
submit applicable certificates for contracts identified in Appendix C that are still 
open ami included the clausc|s| at FAR 52.209-7 and/or 8 in the solicitation.  If the 
solicitation did not contain the clause, we have no basis on which to request the contractor 
to submit a certificate. 

It is suggested that recommendation A 2 b be revised to read:  Initiale appropriate 
actions if the certificates required hy Federal Acquisition Regulation provision 
52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and Assistance 
Services," included in the solicitations are not submitted by the contractor within 30 
days of notification.  If contractors refuse to provide certifications required in 
solicitations which contained the provision at FAR 52.200-8, it may not be in the 
Government's best interest to terminate the resultant contracts.  FAR 0.506 identifies 
alternate procedures to identify potential conflicts of interest when certificates may not 
have been submitted. 

Revised 
Page  18 
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SFRD-KP 
SUBJECT:  Audit Report ein Organizational and Consultant Conllicls of Interest 

(Project No .ICH-5012) 

It is suggested thai recommendation B.l.e, be revised to read: Attempt to modify 
contracts from which a restrictive clause was inappropriately omitted. The 
modifications should inform the contractor* of the potential orgnnixntinniil conlUcls 
of interest and the restrictions imposed on the contractor's future activities to 
prevent tue conflicts. II'the contracts cannot he modified, oilier Appropriate actions 
should be take».   Army contracts DA.ABOT-Ol-D-HMI.s. IMAAtW-SI-C-O/MI. 
DAAB07-9I-C-J522, MDA903-9I-D-OO7.O. and MDAQ03-92-I.J-0IU8 are currently being 
reviewed to determine if significant potential conflicts of inleicsl cxi« and. if so, the 
actions required to neutralize, avoid or otheiwisc mitigate the conllicls.   Inclusion of a 
clause restricting the contractor from future wotk and profits, after contract award, may 
be cost prohibitive or may not otherwise be in the best interest of the Government 
Alternative means are available to protect the Government if a conflict of interest is 
established on the contracts identified 

The Army will issue additional guidance to all contracting activities advising tliein 
of the findings of this audit and to assure adherence to the requirements ol'IAR subpail 
«>.5. The guidance will be forwarded to the field no later than July 15, I U,M   Point of 
contact for this audit is Mr. Bruce C. Sullivan, SFRD-KP. (70?) 756-2086. 
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THE AS8ISTANT SECRETARY OF THE NAVY 
(Raaaareh. Davatopmant and Acqulaltlon) 

WASHINGTON, O.C. 20350-1000 

tun w< 
MEMORANDUM FOR THE DEPARTMENT OF DEFENSE ASSISTANT INSPECTOR 

GENERAL FOR AUDITING 

Subj: DRAFT AUDIT REPORT ON ORGANIZATIONAL AND CONSULTANT 
CONFLICTS OF INTEREST [PROJECT NUMBER 3CH-5012] 

Ref:     (a) DoDIG memo of 13 Apr 93 

End:   (1) DON Response to Draft Audit Report 

I am resoondine to the draft audit report forwarded by reference (a) concerning 
compüancTwÄe Federal Acquisition Regulation policies and procedures on organuauonal 
and consultant conflicts of interest. 

The Department of the Navy response to recommendations under the purview of the 
Navy is provide at enclosure (1).  We generally agree with these ««* ^" «£"*       . ,0 
recommendations.   As outlined in enclosure (1). the Department has taken, or u P»»"™«!*» 
^  s^eofw actions to ensure compliance with the Federal Acqu.s.Uon Regulauons pohc.es 
and procedures. 

—|/^>T<2—SyZsyA  
Nora Slatkin 

Copy to: 
NAVINSGEN 
NAVCOMPT (NCB-53) 
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DEPARTMENT OF THE NAVY 

RESPONSE TO DRAFT DOD1G AUDIT REPORT ON 

ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST 
Project Number 3CH-5012 date«) April 13, 1994 

GENERAL OBSERVATION: 

There is a discrepancy between the guidance contained in Office or Federal 
Procurement Policy (OFPP) Letter 89-1 and the coverage contained in Federal 
Acquisition Regulation, subpart 9.5, concerning submission of certificates.   OFPP 
Letter 89-1, paragraphs 8 and 9, requires contractors to file certificate or to provide a 
written statement to the contracting officer giving the reasons why no such 
certification can be made.   However, the coverage in Federal Acquisition Regulation 
subpart 9.5 and the solicitation provisions at Federal Acquisition Regulation 52.209-7 
and 52.209-8 do not require contractors to provide reasons for not submitting a 
certification to the contracting officer. 

RECOMMENDATIONS FOR CORRECTIVE ACl'ION, KINDINC A: 

2. We recommend that the Service Acquisition Executives and Directors of the Advanced 
Research Projects Agency and the Defense. Nuclear Agency direct contracting officers to: 

a.   Notify contractors to submit applicable certificates for contracts identified in 
Appendix C that are still open. 

h.   Initiate contract terminations if the certificates required by Federal Acquisition 
Regulation provision 52.208-8. "Organizational Conflicts of Interest Certificate - Advisory and 
Assistance Services, ' are nor received within 30 days of notification. 

DoN Position: Concur in part. 

We have reemphasized to DoN contracting officers the importance of resolving 
potential conflicts of interest and obtaining requisite contractor certifications 
(Attachment (A)).   Contracting officers have been requested to review the contracts 
identified in the audit as well as on-going acquisitions to ensure that appropriate 
certifications are obtained.  We do not concur that contract termination action should 
be initiated.   Alternatively, those contracts identified in the Draft Audit Report where 
certifications arc determined to be required, but not obtained within a reasonable time, 
will be referred to the Head of the Contracting Activity for resolution. 

Knclraure ('I) 
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DoN Rnpwne to DoDIG Draft Audit Report: 
Organizational and Consultant Conflicts of Interest 
Project No. 3CII-5012 of April 13, 1994 

RECOMMENDATIONS FOR CORRECTIVE ACTION, FINDING B: 

1. We recommend that the Army and Navy Acquisition Executives and the Director 
Defense Nuclear Agency direct contracting officers to: 

a. Include a clause that restricts the contractor's eligibility for certain fiaure prime 
contracts and subcontracts when potential organizational conflicts of interest exin. 

b. Document reasons for not including a restrictive clause in contracts that had a 
restrictive provision in the contract solicitation. 

c. issue modifications to the eight contracts from which a restrictive clause was 
omitted.   The modification should inform the contractors of the potential organizational 
conflict of Interest and the restrictions imposed on the contractor's .future activities to prevent 
the conflicts. 

DoN Position: Concur. 

The need to comply with Federal Acquisilion Regulation subpart 9.5 has been 
reemphasized to DoN contracting officers.   The Naval Regional Contracting Center, 
San Diego, has entered into discussions to incorporate an organizational conflict of 
interest clause under contract N000123-92-D-5491 which was identified in the Draft 
Audit Report as requiring, but not containing, such a clause. 

2. We recommend that the Army and Navy Acquisition Executives ami the Directors of 
the Advanced Research Projects Agency and the Defense Nuclear Agency advise contracting 
officers to use restrictive clauses that comply with the Federal Acquisition Regulation subpart 
9.5.   The restrictive clauses should identify the nature of the potential conflict of interest, the 
nature and duration of the restrictions on future activities, tlte requirement for contractors to 
submit copies of agreements between coturactors and other companies on proprietary 
information, and the correct waiver approval authority. 

DoN Position: Concur. 

The need to comply with Federal Acquisition Regulation subpart 9.5 has been 
reemphasized to DoN contracting officers. 

End future (1) 

Revised 
Page 26 
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DEPARTMENT OF THE NAVY 
OFFICE Of TME ASMTANT SECHETAMV 

WASHMOTON. O.C. 2O3M-I0OO ^     (  Q   ...^ 

MEMORANDUM FOR DISTRIBUTION 

Subj:    ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST 

The Federal Acquisition Regulation (FAR), subpart 9.5, implements «8141 of Public 
Law 1WM63 and Office of Federal Procurement Policy (OFPP) Letter 89-1. Confix» of 
Interest Policies Applicable to Consultants, and prescribes responsibilities.^nenJ| rules, and 
procedures for identifying, evaluating, and resolving organ.zat.onal confl.cts of .merest. 

In a recent audit conducted at the request of the Office of Management and Budget, 
the Department of Defen* Inspector General found that DoD contracting officers have not 
eftetivdy implemented FAR subpart 9.5 conflict of interest policies and procedures.    While 
SeSdiTdidTnot disclose any conflicts of interest, there is concern that failure to comply 
wTtfcUFA»subpar!ISKS may result in contract »wards where a conflict of .merest or an unfair 
competitive advantage might exist. 

It is important to «emphasize to our contracting officers the importance of complying 
with theptSand procedu£*t forth in FAR subpart 9.5.   On-going sohc.ut.on, should 
b^ reviewed »«.sure compliance and that appropriate organizational confl.ct of mterest 
c^»« included in contracts and applicable certifications obtained.  The file should be 
documented if it is determined that an organizational conflict of interest clause or 
certification is not required. 

For contracts requiring certificates for which no certificates were obtained  the 
contracting officer should reqlest «he certificates from the contractor.   If certificates are not 
oottmed within a reasonable time, the matter should be forwarded to the H«d of the 
Contracting Activity for resolution taking into considerat.on factors such as the i«age of 
completion  need for continued support, potential impact of reopening the contracts, etc. 

E. B. HARSHBARGER 
RADM. SC.USN 
Deputy for Acquisition Policy, 
Integrity and Accountability 

DISTRIBUTION: 
See Page 2 

Attachment (A) 
to Enclosure (1) 
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Subj:    ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST 

Distribution: 
COMNAVAIRSYSCOM (AIR 02) 
COMNAVFACSYSCOM (FAC II) 
COMNAVSEASYSCOM (SEA 02) 
COMNAVSUPSYSCOM (SUP 02) 
COMSPAWARSYSCOM (SPAWAR 02) 
DOS I&L HQMC (LB) 
COMMARCORSYSCOM (CT) 
CNR (ONR 02) 
COMSC (NI0) 
DIRSSP (SPN) 
COMITAC 
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DEPARTMENT OF THE AIR FORCE 
WASHINGTON  DC 

«r.- .J       • • ■ "• 

(»FlCE« I HE «S9SIANT SECRr 1*1« 

MEMORANDUM FOR DEPARTMENT OF Dl-FENSE. INSPECTOR GGNERAL 

FROM: SAF/AQC 
1060 AIR FORCE PENTAGON 
WASHINGTON DC 20330-10«) 

SUBJECT: Draft Report - Audit of Organization and Consultant Conflicts of Interest (3CH-50I2) 

This is in response to a request for comments on the subject draft report and will confirm 
the 13 Jun 94 teleeon between Mr. Bob Brown and Mr. Jerry Stephenson. 

We have no significant objections to the finalization of the draft report.  Although suggested 
corrective actions were not directed to the Air Force, the Air Force has recognized «££«*«'*" 
misunderstanding in this subject area.  In an effort to forestall rmsunderstand.ngs. & AF/AQC issued 
a policy letter (Atch 1) on 26 Jul 93. That letter stresses the importance ot complying w.th 
applicable requirements concerning conflict of interest policy and certifications. 

Although we have no significant objections to the report, we would like to brim- to your 
attention one point of concern. As pointed out in the attached Aeronautical Systems Center (ASC) 
memorandum dated 13 Jun 94 (Atch 2), Appendix C. page 38 of the subject report md.cated that 
Air Force Contract Number F336S7-9l-C-223fi required the submission ot consultant 
certifications. ASC reports that that particular contract did not require the inclusion of Federal 
Acquisition Regulation (FAR) Provision 52.209.7 or the resultant certificates pursuant FAR 37.204 
exception (C), (N), (O). and (P) (Atch 3) because the contract was in direct support ot the National 
Air Intelligence Center. 

If you should have any questions, our action officer is Mr. Bob Brown, SAF/AQCX, 

(703)614-5359. 

Attachments: 
1. SAF/AQC- IM, 2« Jul 93 
2. ASC Memo, 13 Jun 94 
3. FAR 37.204 

cc: 
SAF/FMPE 
SAF/AQCX 

I:~:A L. *-.•;.■;■ 
'* .4» ■--. * ■. i 

!jf.."»*ilr.i> 
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OFFICE OF THE ASSISTANT SECRETARY 

3 Ct*   ~&TD3-Z_ 

DEPARTMENT OF THE AIR  FORCE 
WASHINGTON DC 

2 6 JUL 1993 

FROM: SAF/AQC 
1060 Air Force Pentagon 
Washington, DC 20330-1060 

SUBJ:  Conflict of Interest Policies Applicable to Consultants 

TO: ALMAJCOM-FOA-DRU (Contracting) 

1. A recent study on the implementation of the Federal Acquisition 
Regulation (FAR) provisions pertaining to consultants and conflict of interest 
has been completed by the President's Council on Integrity and Efficiency 
(PCIE). The results indicate that contracting personnel may not be fully 
familiar with the requirements of FAR 9.5 as they relate to consultant 
conflicts of interest.  Based on these results, the Office of Federal 
Procurement Policy has asked executive agencies to ensure that employees 
are made thoroughly aware of the applicable requirements, and comply with 
them. 

2. The PCIE study did not involve any Air Force contracts.  For that reason 
no direct conclusions can be made as to our compliance in this area. 
Nonetheless, the results indicate that in many agencies noncompliance is 
widespread.  Therefore, we should assure ourselves that we are properly 
implementing these conflict of interest procedures. 

3. Federal Acquisition Circular (FAC) 90-1, dated October 22, 1990 amended 
FAR Subpart 9.5 implementing the policies contained in OFPP Policy Letter 
89-1, "Conflict of Interest Policies Applicable to Consultants," dated 
December 18, 1989.  FAC 90-1 implemented the policy relating to conflict of 
interest standards for persons or firms which provide consulting services to 
the government and its contractors, and procedures to promote compliance 
with those standards. These policies require an apparent successful offeror 
on solicitations over $200,000 who employs marketing consultants, and all 
apparent successful oflerors, or bidders, on any contract for advisory and 
assistance services over $25,000, to submit a certificate to the contracting 
officer addressing any conflicts of interest or potentially unfair competitive 
advantages. The certificates (see FAR 52.209-7 and 52.209-8) must describe 
the nature and extent of any conflicts of interest that may exist with respect 
to the proposed award.  Procedures for identifying and mitigating conflicts of 
interest are described at FAR 9.506. 

AT"*«4 / 
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4. To assure the Air Force is properly implementing consultant conflict of 
interest procedures, we suggest that all buying personnel, and especially 
procuring contracting ofKcers, thoroughly familiarize themselves with the 
requirements of FAR 9.5, in particular with the certification requirements 
previously discussed. Additionally, these requirements should be added to 
any contract review checklists, or any other similar tools you may be using to 
aid in procedural compliance. It is important to heighten our awareness of 
these requirements. They are likely to receive additional scrutiny in the 
future. 

5. Should you have any questions or concerns regarding these matters, 
please refer them to Mr. Maglio, SAF/AQCX at DSN 224-5359. 

ROBERT H. SHIPMAN. OP , C<5>. UtA/P 
Assistant Deputy Assistant SnWfttaif 

(Contracting:) 
Assistant Secretary (Acquisition) 
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DEPARTMENT OF THE AIR FORCE 
HCADaUARTEHS A» F0HCE MATcaiBI-COMMAND 

WMGHT-PATTBIMON AIR rOACe BUC. OHrO 

13 JU«   ISM 

MEMORANDUM FOK SAF/AQCX (Mr. Brown) 
1060 Air Force Pentagon 
Washington DC 20330-1060 

FROM:  ASC/PK BLDG 14 
18 65 Fourth Street Suite 6 
Wright Patterson AFB, OH 45133-7120 

SUBJECT; DoD Draft Report, 13 Apr 94, "Organizational and 
Consultant Conflicts of Interest," DoD 16 Project 

INFORMATION MEMORANDUM Number 3CH-5012 

1. This is in reply to your verbal request to ASC/IG to 
provide liald comments in the subject report. 

2. Finding A, page 8;  Basad upon review of contract F33 657- 
91-D-2236 identified in Appendix C, page 33 of subject report, 
this contract doa« not require FAR provision 52.209.7 or 
resultant certificates pursuant to FAR 37.204 exceptions (c), 
(n) ,  {o> and (p) as this contract is in direct support or 
National Air Intelligence Center. 

&U 
Cc-rstiectir.t Ci.-sctarcle / 
Aapjn3'jtica! Systems CattM' 

/, Technical Assistant 

ce:     ASC/IG 

frTtlJ 2. 

Revised 
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37.204 

rent knowledge or sldll that may be combined with exten- 
sive operational experience. This enables them to provide 
information, opinions, advice, or recommendations to 
enhance understanding of complex issues or to improve the 
quality and timeliness of policy development or decision- 
making. 

(b) Studies, analyses, and evaluations. Studies, analy- 
ses, and evaluations are organized, analytic assessments 
needed to provide the insights necessary for understanding 
complex issues or improving policy development or deci- 
sion-making. These analytic efforts result in formal, struc- 
tured documents containing data or leading to conclusions 
and/or recommendations. This summary description is 
operationally defined by the following criteria: 

(1) Objective. To enhance understanding of com- 
plex issues or to. improve the quality and timeliness of 
agency policy development or decision-making by pro- 
viding new insights into, understanding of, alternative 
solutions to, or recommendations on agency policy and 
program issues, through the applications of fact finding, 
analysis, and evaluation. 

(2) Areas of application. All subjects, issues, or 
problems involving policy development of decision- 
making in the agency. These may involve concepts, 
organization, programs and other systems, and the appli- 
cation of such systems. 

(3) Outputs. Outputs are formal structured docu- 
ments containing or leading to conclusions and/or rec- 
ommendations. Data bases, models, methodologies, and 
related software created in support of a study, analysis, 
or evaluation are to be considered pan of the overall 
study effort. 
(c) Management and professional support services. 

Management and professional support services lake the 
form of advice, training, or direct assistance for organiza- 
tions to ensure more efficient or effective operations of 
managerial, administrative, or related systems. This sum- 
mary description is operationally defined in terms of the 
following criteria; 

(1) Objective. To ensure more efficient or effective 
operation of management support or related systems by 
providing advice, training, or direct assistance 
associated with Ihe design or operation of such systems. 

(2) Areas of application. Management support or 
related systems such as program management, project 
monitoring and reporting, data collection, logistics man- 
agement, budgeting, accounting, auditing, personnel 
management, paperwork management, records manage- 
ment, space management, and public relations. 

(3) Outputs. Services in the form of information, 
opinions, advice, training, or direct assistance that lead 
to the improved design or operation of managerial, 
administrative, or related systems. This does not include 
training which maintains skills necessary for normal 
operations. Written reports are normally incidental to 
the performance of the service. 

37-4    (FAC90-16) 

FEDERAL ACQUISITION REGULATION (FAR) 
(d) Engineering and technical service. Engineering 

and technical services (technical representatives) take the 
form of advice, training, or, under unusual circum- 
stances, direct assistance to ensure more efficient or 
effective operation or maintenance of existing platforms, 
weapon systems, related systems, and associated soft- 
ware. All engineering and technical services provided 
prior to final Government acceptance of a complete hard- 
ware system are part of the normal development, produc- 
tion, and procurement processes and do not fall in this 
category. Engineering and technical services provided 
after final Government acceptance of a complete hard- 
ware system are in this category except where they are 
procured to increase the original design performance 
capabilities of existing or new systems or where they are 
integral to the operational support of a deployed system 
and have been formally reviewed and approved in the 
acquisition planning process. 

37.204 Exclusions. 
The following activities and programs are excluded or 

exempted from the definition of advisory or assistance ser- 
vices: 

(a) Activities that are reviewed in accordance with the 
OMB Circular A-76, Policies for Acquiring Commercial or 
Industrial Products and Services Needed by the 
Government. 

(b) Architectural and engineering services as defined in 
Pan 36. 

(c) ADP/Telecommunicaiions functions and related ser- 
vices that are controlled in accordance with 41 CFR Part 
201. the Federal Information Resources Management 
Regulation. 

(d) Research on theoretical mathematics and basic med- 
ical, biological, physical, social, psychological, or other 
phenomena. 

(e) Engineering studies related to specific physical or 
performance characteristics of existing or proposed sys- 
tems. 

(f) The day-to-day operation of facilities (e.g., the 
Johnson Space Center and related facilities) and functions 
(e.g., ADP operations and building maintenance). 

(g) Government-owned, contractor-operated (GOCO) 
facilities. However, any contract for advisory and assis- 
tance services other than the basic contract for operation 
and management of a GOCO shall come under the defini- 
tion of advisory or assistance services. 

(h) Clinical medicine. 
(i) Those support services of a managerial or adminis- 

trative nature performed as a simultaneous part of, and 
nonseparable from specific development, production, or 
operational support activities. In this context, nonseparable 
means that the managerial or administrative systems in 
question (e.g.. subcontractor monitoring or configuration 
control) cannot reasonably be operated by anyone other 
than the designer or producer of the end-Item hardware. 

/VTC^3 
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PART 37—SERVICE CONTRACTING 37303 

0) Contracts entered into in furtherance of statutorily 
mandated advisory committees. 

(k) Initial training, training aids, and techniral documen- 
tation acquired as an integral part of the lease or purchase 
of equipment. 

(I) Routine maintmanrr of equipment, routine adminis- 
trative services (ct, mail, reproduction, telephone), prim- 
ing services, and direct advertising (media) costs. 

(m) Auctioneers, realty-brokers, appraisers, and 
surveyors. 

(n) The National Foreign Intelligence Program 
(NFIP). 

(o) The General Defense Intelligence Program (GDIP). 
(p) Tactical Intelligence and Related Activities 

(TIARA). 
(q) Foreign Military Sales. 
(r) Engineering and technical services as set forth in 

37.203(d). 

37 JOS Managemtnt controls. 
OMB Circular A-120 requires each agency to establish 

procedures for a written evaluation at the conclusion of the 
contract to assess the utility of the deliverables to the agen- 
cy and the performance of the contractor. 

37.206 Requesting activity responsibilities. 
Requests for advisory and assistance services shall 

Include 
(a) A statement certifying that the requirement is for 

advisory and assistance services as defined in this subpart. 
(b) Written justification of need" and certification that 

such services do not unnecessarily duplicate any previously 
performed work or services. 

(c) Written approval for such services by an official at 
a level above the requesting office. However, in the case 
of requirements received by the contracting officer during 
the fourth quarter of the fiscal year, for award during the 
same fiscal year, the approval at the second level, or high- 
er level if required by agency procedures, above the 
requesting office shall accompany the request for contract 
action. 

(d) Properly chargeable funds certified by the cognizant 
fiscal/budget office. 

37.207 Contracting officer responsibilities. 
The contracting officer is responsible for determining 

whether any requested contractual action, regardless of dol- 
lar value, constitutes advisory and assistance services as 
described in this subpart. The contracting officer's deter- 
mination shall be final. Before processing any contractual 
action for advisory and assistance services, the contracting 
officer shall verify that— 

(a) Action is taken to avoid conflicts of interest in 
accordance with Subpan 9.5: 

(b) The applicable requirements of this subpart and 
37.103 and 37.104 are mec 

(c) The services being contracted for consist only of the 
types of services defined at 37.203; 

(d) The request includes a statement of need and certifi- 
cation by the requesting official (see 37.206(a) and (b)); 
and 

(e) Written approval for the requirement, including 
requests for contract modifications beyond the scope of the 
■cnnifilton originally approved, has been obtained from the 
appropriate level« (see 37.206(c)). 

SUBPART 373—DISMANTLING, DEMOLITION, 
OR REMOVAL OF IMPROVEMENTS 

37300 Scope of subpart. 
This subpan prescribes procedures for contracting for 

dismantling or demolition of buildings, ground improve- 
ments and other real property structures and for the 
removal of such structures or portions of them (hereafter 
referred to as "dismantling, demolition, or removal of 
improvements"). 

37301 Labor standards. 
Contracts for dismantling, demolition, or removal of 

improvements are subject to either the Service Contract 
Act (41 U.S.C. 351-358) or the Davis-Bacon Act (40 
U5.C. 276a—276a-7). If the contract is solely for disman- 
tling, demolition, or removal of improvements, the Service 
Contract Act applies unless further work which will result 
in the construction, alteration, or repair of a public building 
or public work at that location is contemplated. If such fur- 
ther construction work is intended, even though by separate 
contract, then the Davis-Bacon Act applies to the contract 
for dismantling, demolition, or removal. 

37302 Bonds or other security. 
When a contract is solely for dismantling, demolition, or 

removal of improvements, the Miller Act (40 U.S.C. 
270a-270f) (see 28.102) does not apply. However, the con- 
tracting officer may require the contractor to furnish a per- 
formance bond or other security (see 28.103) in an amount 
that the contracting officer considers adequate to (a) ensure 
completion of the work, (b) protect property to be retained 
by the Government (c) protect property to be provided as 
compensation to the contractor, and (d) protect the 
Government against damage to adjoining property. 

37303 Payments. 
(a) The contract may provide that the (1) Government 

pay the contractor for the dismantling or demolition of 
structures or (2) contractor pay the Government for the 
right to salvage and remove the materials resulting from 
the dismantling or demolition operation. 

(FAC 90-3)    37-5 
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ADVANCED RESEARCH PROJECTS AGENCY 
370I   NORTH FAIRFAX DRIVE 
ARLINGTON. VA   22203-171A 

JUN lO 19M 

MEMORANDUM FOR DIRECTOK, CONTRACT MANAG3MENT DIRECTORATE, 
OFT ICE OF THE INSPECTOR CENERAI. 

SUBJECT: Audit Report on Organizational »r.ci Consultant Conflicts 
of interest (Project. No. 3CH-5012) 

This is in response to your memorandum of Apr I". 13, 1994, 
subject, requesting review and cor.ment on the draft. audit 

Finri'ra A.  flrnani rat. i nn? 1 C.n->*' i r-x   or Trtprest: C.t'.rt. i f icates 

same 
report 

Recon-jnendations for Corrective Action 

2.   We recommend that the Service Acquisition Executives and the 
Directors of the Advanced Research Projects Agency and the DeTense 
Nuclear Agency direct contracting officers to: 

a.  Notify contractors to subir.it applicable certif icatcss for 
contracts identified in Appendix C.  that are still open." 

ARPA XMponsa.   We concur.   We will notify contrnctfir« to 
submit applicable certificates for contracts Identified in 
Appendix C that arc at.ill open.  The estimated date for 
completion of this corrective action is July 31, 1994. 

We wish L.O note for the record, however, that we dispute the 
findings of the draru audit report on six ot the ten ARPA 
contracts listed ir. "Appendix C. Contracts Reviewed" on Page 
38.  Our speciric dispute la with the rinding that FAR 
52.209-7 was required in the solicitation of* nine of those 
contracts, as signified by "ves" in the first column.  Our 
rationale for disputing this point is that five of those 
contracts (MDA972-S1-C-0030, 91-C-0Cb3, 92-C-OOOS, 92-C-0020, 
and 92-C—0048) resulted from Broad Agency Announcements 
(BAA'S).  NOTE:  FAR 15.407 includes only requests for 
proposals (RFP's) and requests for quotations (RFQ's) not 
BAA's in the definition of solicitations.  The UAA, a 
legitimate competitive technique in our line of work, by 
design does not. include standard solicitation clauses.  Tf.e 
sixth disputed contract, MDA972-91-C-0C13, was an urgent 
action tor "DESERT STOHM," Tor which there was no 
solicitation.  We contend that on these six contracts, where 
BFP-type solicitations were not. used, it is improper to state 
that FAR 52.209-7 was "required in the solicitation." 
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"b.  Initiate contract terminations if the certificates 
required by Federal Acquisition Regulation provision 52.209-8, 
"Organizational Conflict of Interest Certificate - Advisory and 
Assistance Services^" are not received within 30 days of 
notification." 

ARPA Respons«.  We concur.  According to Appendix C, this 
Certificate only will be required on Contract MDA972-93- C- 
0003, the last contract on the list.  The estimated date for 
completion of this corrective action is July 31, 1994. 

"Finding B-  rianss Rcgt-rictiny Futnrft Contracting 

Recommendations for Corrective Action 

2.   We recommend that the Army and Navy Acquisition Executives 
and the Directors of the Advanced Research Projects Agency and the 
Defense Nuclear Agency advise contracting officers to use 
restrictive clauses that comply with the Federal Acquisition 
Regulation subpart 9.5.  The restrictive clauses should identify 
the nature of the potential conflict of interest, the nature and 
specific duration of the restrictions on future contractor 
activities, the requirement for contractors to submit copies of 
agreements between contractors and other companies on proprietary 
information, and the correct waiver approval authority." 

ARPA Response.  We concur.  By July 31, 1994, the Director 
of the Contracts Management Office (CMO) at ARPA will issue 
the recommended advice to all CMO contracting officers via 
policy memorandum. The restrictive clauses will identify the 
nature of the potential conflict of interest, the nature and 
specific duration of the restrictions on future contractor 
activities, the requirement for contractors to submit copies 
of agreements between contractors and other companies on 
proprietary information, and the correct waiver approval 
authority. 

Should additional information be required, please contact 
Mr. R. Timothy Arnold, Director, Contracts Management Office, at 
(703) 696-2381. 

7^5?^. 
H./Register 

Deputy Director, 
Management 

Revised 
Page 18 
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Dafenae Nuclaar Agency 
6801 Telegraph Road 

Alexandria. Virginia   22310-3398 

JUN I 3 I994 

MEMORANDUM FOR INSPECTOR GENERAL, DEPARTMENT OF DEFENSE 

SUBJECT:  Audit Report on Organizational and Consultant Conflict 
of Interest (Project No. 3CH-5012) 

Refarencs is made to your Memorandum, same subject, dated 13 
April 1994 which provided a copy of the draft report for Agency 
review and comments. 

The Defense Nuclear Agency (DNA) has conducted its review of 
the draft report and this memorandum provides our response to the 
findings and recommendations of the report: 

Finding A.  Organisational Conflicts of Interest Certificates 

PBTOMMBIinHTIOM 2 . a 
DNA concurs with the findings that the certification 

requirements of FAR 9.507 were not followed in all cases.  The 
recommendation for directing the Contracting Officers to notify 
those contractors who failed to provide the certificates for the 
DNA contracts listed in Appendix C will be implemented.  We plan 
to complete this corrective action by 30 September 1994.  The 
Agency is committed to making improvements and a vulnerability 
assessment will be conducted and further changes made as 
necessary. 

Finding B.  Clause Restricting Future Contracting 

FPffQMMENDATION 1. 

The audit report states that two DNA contracts reviewed 
needed an organizational conflict of interest clause to avoid, 
neutralize, or mitigate potential organizational conflicts of 
interest.  DNA partially concurs with the findings under contract 
DNA001-92-C-0029 and nonconcurs with the findings under contract 
DNA001-92-C-0148.  DNA's position on these findings are: 

a.  DNA001-92-C-0029:  Partially Concur.  The findings 
presented in the audit report state that the restrictive clause 
was not included because the contractor requested that the clause 
be removed and recommends that action be taken to issue a 
modification to the contract to inform the contractor that 
potential organizational conflicts of interest exist and that 
restrictions will be imposed on the contractors' future 
activities to prevent the conflicts.  Our review of the finding 
showed that, during the contract negotiation stage which follows 
the issuance of any letter contract, the Contracting Officer gave 
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full consideration to the risk of an organizational conflict of 
interest and concurred with the contractor's request to remove 
the restrictive clause on the basis that the potential for 
conflict was moot.  This was a contracting officers's decision 
and there is no reason to refute that decision based on 
information available to us.  However, the wording of portions of 
the statement of work continued to create confusion as they do 
not properly characterize the work being done that could result 
in potential for future conflict of interest.  Although the 
potential for future conflict of interest is remote, we have 
simply cancelled the task from the statement of work.  The 
contracting officer will be issuing a  modification to the 
contract to remove the areas in question (task 6.1.5; 6.8; and 
6.8.1) DNA concurs with the audit recommendation for this 
contract even though we have not agreed with the language of the 
finding upon which it is based. 

b.  DNA001-92-C0148:  The audit finding is that the 
contractor is in a position to provide advice to the Government 
concerning the programs and topics developed or evaluated under 
the contract and therefore would be in an unfair competitive 
advantage when bidding on subsequent contracts.  We nonconcur 
with this finding and the recommendation for corrective action as 
well.  Our position is that the contract calls for research and 
analysis on very broad strategic topic areas.  It is not 
envisioned that the contractor will access program and planning 
documents of specific detail because the statement of work under 
the contract calls for the contractor to research broad strategic 
topic areas.  Therefore, program specific information which would 
provide unfair advantage would go far beyond the contract 
statement of work.  The DNA Project Manager has confirmed that 
the contractor has not been given program specific planning 
information, source selection information or access to 
proprietary information.  In this particular case there is no 
compelling reason based on facts or other information that would 
prove the contracting officer decision to be improper. 

The Defense Nuclear Agency appreciates the opportunity to 
review the draft report and expresses its gratitude to be able to 
provide its position and comments on the findings and 
recommendations concerning this activity. 

I      KENNETH L. HAGEMANN    CA-^'^  - *" 5'*~*M 

>y      Major General, USAF 
'    Di rector 
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